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Executive Summary 

The Mining Legislation Amendment Bill 2015 (the Bill) is intended to reduce red 
tape and administrative burden for prospectors, explorers and mining activities 
while consolidating and clarifying all environmental provisions. The Bill will: 
 

 Amend the Mining Act 1978 (Mining Act) to consolidate all environmental 
management provisions and separate them from the provisions of the 
Mining Act that deal with the grant and administration of mining tenure; 

 Make minor amendments to the Mining Rehabilitation Fund Act 2012;  
 Make minor miscellaneous amendments to other provisions of the Mining 

Act; and  
 Result in consequential amendments to the Environmental Protection Act 

1986 (EP Act). 

The legislation is the culmination of many years of discussion and consultation 
between the State Government, industry and interested community organisations.  
The amendments will bring better outcomes to the mining industry, government 
and Western Australian environment. The catalyst for legislative reform was the 
outcomes of the Reforming Environmental Regulation (RER) program undertaken 
by the Department of Mines and Petroleum (DMP). 
 
The industry has been engaged on an ongoing basis since 2012, in particular 
through the Chamber of Minerals and Energy of Western Australia (CME), the 
Association of Mining and Exploration Companies (AMEC) and the Amalgamated 
Prospectors and Leaseholders Association (APLA). As outlined in detail in Section 
3.0 Stakeholder Engagement, formal representation has been through the: 
 

 Ministerial Advisory Panel on Reforming Environmental Regulation (MAP) 
2012; 

 Mining Industry Liaison Committee (MILC) 2012 to 2015; and  
 Reforming Environmental Regulation Advisory Panel (RERAP) 2013 to 

2015. 
 
Stakeholder engagement and participation in developing all elements of the 
legislative reform has been extensive, and can be summarised as: 
 

 Nine Discussion Papers have been released by DMP for public comment 
since August 2013 to ensure all stakeholders had the opportunity to provide 
feedback on the future direction for environmental reform; 

 At recent Annual General Meetings of APLA (i.e. 2013, 2014 and 2015) 
DMP has presented on the reform program and responded to the concerns 
raised by individual prospectors at these meetings; 

 Twenty-three formal meetings have been held between January 2014 and 
February 2016 between members of DMP and various representatives of 
the prospecting community, including individual prospectors and Members 
of Parliament; 
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 A dedicated consultation meeting on the Bill was held between the 
Executive of APLA; Dr Ivor Roberts, Executive Director Mineral Titles; and 
Dr Phil Gorey, Executive Director Environment Division in Kalgoorlie on 21 
May and 9 June 2015; and 

 Three industry briefing sessions held in Perth and Kalgoorlie attracted 406 
responders overall from an invitation list of 1,970 for each event. 

 
Many of the concerns raised in opposition to the Bill have been based on incorrect 
perceptions or misinformation, as: 
 

 The Bill does not introduce any new fees or charges.  The power to charge 
fees for assessing environmental applications already exists in the Mining 
Act, but there is currently no intention to introduce fees;  

 Environmental management systems, proposed to be required for 
operations on mining leases, will be scalable to suit the size and complexity 
of each operation. An environmental management system is not proposed 
to be required for prospectors operating on prospecting or exploration 
licences; and  

 The Bill will enable the implementation of a significant reform to approval 
processes by way of a Low Impact Notification process, whereby approvals 
are no longer required for low impact exploration and mining activities, 
provided online notification is given.  

 
In summary, the key outcomes of the Bill will be: 
 

 Enabling prescribed exploration and prospecting activities to commence 
immediately via the Low Impact Notification process, removing the need to 
wait 30 business days for approval; 

 Removing the need for proponents to make a separate application for 
Native Vegetation Clearing Permits when submitting mining proposals or 
programmes of work, through amendments to Schedule 6 to the EP Act; 

 Introduce risk and outcomes-based environmental regulation, removing the 
need for prescriptive conditions that can be administratively burdensome 
and may result in reduced innovation; and 

 An ability to enhance inspector powers, bringing them in line with other 
Western Australian legislation and enabling DMP to respond more 
effectively to complaints of illegal mining and address other industry 
concerns. 
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1. Background 

The amendments proposed in the Bill were prepared to enable the development of 
a contemporary framework that simplifies the provisions for regulation of mineral 
exploration and development activities in Western Australia, reduces regulatory 
burden for proponents and to introduce an objective–based and outcomes focused 
environmental framework. This was to be achieved without compromising 
environmental outcomes. The catalyst was the outcomes of the Reforming 
Environmental Regulation (RER) program undertaken by the Department of Mines 
and Petroleum (DMP).  

1.1 Reforming Environmental Regulation  

In May 2012 a Ministerial Advisory Panel (MAP) on Reforming Environmental 
Regulation was established to make recommendations to the Minister for Mines 
and Petroleum on the necessary changes required to implement the principles of 
best practice environmental regulation into DMP’s regulatory functions. The Panel 
comprised representatives from government, industry and non-government 
stakeholders (Appendix 1) and the work undertaken was termed the RER 
program. 

Following extensive stakeholder consultation the MAP submitted 14 
recommendations to the Minister for Mines and Petroleum, contained within its 
December 2012 report “Reforming Environmental Regulation in the WA 
Resources Industry” (Appendix 2).  The key areas identified for the reform were: 
 

 Establish clear environmental objectives; 
 Establish efficient environmental regulation; 
 Improved transparency and communication; and  
 Deliver an effective compliance framework. 

 
Importantly, these recommendations included preparing legislative amendments to 
the Mining Act 1978 (Mining Act) (discussed further in Section 2.4).  

Stakeholder consultation continued on the reform agenda as detailed in Section 3 
of this Submission. The Mining Industry Liaison Committee (MILC) is also a part of 
the long established stakeholder process undertaken by DMP (Appendix 3). The 
MILC meets quarterly, is chaired by the Director General of DMP, and has a 
standing item at all meetings of the legislative amendments being prepared by 
DMP for consideration by Government. In addition, the Australian Mining and 
Petroleum Law Association (AMPLA) are also represented on MILC. 

1.2 Drivers for Reform  

DMP’s RER program and subsequent legislative amendments have largely also 
been driven by the State Government’s policy and expectations of public sector 
performance. 

In September 2011 the Western Australian Auditor General released a report 
“Ensuring Compliance with Conditions on Mining” under the Auditor General Act 



SUBMISSION TO STANDING COMMITTEE ON LEGISLATION  
MINING LEGISLATION AMENDMENT BILL 2015                                                                                                                                   

  Page 5 of 23 

2006. A key recommendation of this report was for DMP to improve processes for 
monitoring and inspection of compliance with environmental conditions. 

The State Government’s March 2013 election commitments included a 
commitment to further reform the environmental regulatory process in Western 
Australia. In response to those commitments, DMP has been implementing an 
ongoing regulatory reform program for its environmental functions. 

1.3 Deficiencies in the existing legislative structure 

The Mining Act regulates effects on the environment through the following key 
provisions:  

 Provisions requiring tenement holders to restrict damage caused by mining 
operations to features of the natural environment and requiring some post 
mining land rehabilitation to be undertaken.  

 Provisions allowing conditions to be imposed on mining tenements for the 
prevention or reduction of injury to land. 

 Provisions requiring tenement holders to obtain separate approval before 
they can carry out ground disturbing works on a tenement. 

 Regulation making powers providing for the protection of land and requiring 
rehabilitation, and ability for inspectors to issue directions to modify or 
cease operations in prescribed circumstances. 
 

These provisions have been established over time to reflect changes in industry, 
community and regulatory expectations. The Bill is a response to contemporary 
changes in public expectations, feedback from industry operators and subsequent 
Government policy, by establishing provisions for an outcome-based and risk-
based approach to environmental regulation.  

The provisions for imposing conditions on mining tenements have met the needs 
of DMP to tailor environmental regulation to different sites. However, over time this 
approach has led to multiple issues. Among other things, multiple tenement 
conditions are imposed on mining tenements, many of which are outdated or are 
addressed through other parts of the Mining Act or other environmental legislation.  
Also, conditions are generally prescriptive in nature, which can lead to inefficient 
use of resources (for both industry and government). 

1.4 Legislative amendments required  

In order to address the recommendations made by the MAP in December 2012, 
legislative amendments were required to address the following key 
recommendations:  

 Recommendation 3: establish clear and enforceable environmental 
obligations  for mining activities;  

 Recommendation 5: implement a risk based assessment and compliance 
methodology for environmental regulation;  
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 Recommendation 7: work with other agencies to improve efficiency and 
reduce duplication, especially in relation to native vegetation clearing 
assessment; and 

 Recommendation 11: establish an appropriate legislative framework for the 
environmental regulation of mining. 

The legislative amendments have been separated into two parts: firstly, the Mining 
Legislation Amendment Bill 2013, which received Royal Assent on 22 April 2014, 
and secondly the Bill which is the subject of this submission.    

The Mining Legislation Amendment Bill 2013 contained a series of simple 
amendments that addressed some of the recommendations, notably those relating 
to transparency. 

The key aims of the Bill are to: 
 

 Separate provisions of the Mining Act that relate to environmental 
regulation from the land tenure aspects of the Mining Act to provide clear 
separation between  the tenure grant process and authorisation of activities 
on tenure; 

 Implement an objective, risk based and outcomes focused regulatory 
framework for environmental regulation; 

 Enhance compliance powers; and 
 Streamline environmental approvals, including where Native Vegetation 

Clearing Permits are required. 
 

A number of minor and miscellaneous amendments have also been proposed that 
do not relate to environmental requirements. These amendments include 
delegation of powers and other matters associated with the management of mining 
tenements and applications.   
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2. Stakeholder Engagement 

An extensive stakeholder engagement program on regulatory reform for mining 
activities has been conducted by DMP since 2009. Initially consultation was aimed 
at broader overall objectives of the reform and has since narrowed down to the 
finer details of the Bill and implementation of the reforms. This section identifies 
the level of stakeholder engagement that DMP has undertaken during the 
implementation of RER and development of the Bill. Discussion of the key issues 
is presented in Sections 5 and 6.   

2.1 Industry Committees 

As outlined previously MAP (Appendix 1) was established in 2012 to guide 
environmental reforms and consider the principles of the RER program and to 
make recommendations to the Minister for Mines and Petroleum on the necessary 
changes required to implement the principles of best practice environmental 
regulation into DMP’s regulatory functions.   

MAP established a number of small working groups to undertake detailed 
consultation and provide advice to the panel. The scope of work undertaken at this 
stage included presentations, workshops and consultation. Based on the reviews 
and consultation undertaken, the panel made 14 recommendations to the Minister 
contained within the report “Reforming Environmental Regulation in the WA 
Resources Industry December 2012” (Appendix 2) to guide the implementation of 
the reforms. This report, and the 14 recommendations, was unanimously 
supported by all of the member organisations on the MAP. In January 2014, the 
Government announced that it supported the 14 recommendations and would 
proceed with implementation. 

In order to further assist the development of the recommendations for 
implementation, the Reforming Environmental Regulation Advisory Panel 
(RERAP) was established (Appendix 4). RERAP contained the same 
representatives as the MAP, with the inclusion of the Department of Water, the 
Environmental Defender’s Office of Western Australia and Cement Concrete and 
Aggregates Australia (CCAA).  

Specifically the terms of reference for RERAP was to provide a forum for industry, 
community organisations and State Government agencies at a whole of 
government level to advise DMP on matters pertaining to environmental regulation 
of the petroleum, mineral exploration and mining industries.  . 

The primary purpose of the RERAP was to provide advice to DMP on aspects 
relating to the implementation of the 14 recommendations of the MAP, and 
importantly also to act as the primary channel for disseminating information to 
representative organisations on the progress with the RER implementation. To this 
end, the role of the members on RERAP included that they were to disseminate 
information relating to the reform program to their organisation members 
(Appendix 5). 
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All agenda papers and minutes of the RERAP were published on the DMP website 
to establish a reference source for stakeholder organisations. Progress on 
implementation of the RER program was also regularly reported through DMP’s 
online “Environment e-newsletter”, which has approximately 1,790 subscriptions. 

The MILC (Appendix 3) also continued to meet throughout this process.  

Throughout the development of recommendations, implementation strategies, 
policy and drafting the legislation industry stakeholders have been involved, with 
issues or questions raised addressed in an ongoing manner. Both formal meetings 
as summarised below and informal meetings have been ongoing for many years. 
 

Industry 
Organisation 

MILC 

14 Mar. 2012 - 9 Sept. 2015 
Total of 15 meetings 

RERAP 

19 May 2013 - 18 Sept. 2015 
Total of 11 meetings 

AMEC Represented at all 15 meetings. Represented at all 11 meetings. 

APLA Represented at all 15 meetings. Represented at 6 of 11 meetings. 

CME Represented at all 15 meetings. Represented at all 11 meetings. 

CCAA  Non Member Represented at all 11 meetings. 

AMPLA Represented at all 15 meetings. Non Member 

   

2.2 Public Engagement 

In addition to formal and informal industry engagement, formal public consultation 
has also been undertaken extensively with the publication of the following 
discussion papers and draft policies and guidelines, which invited comments and 
feedback: 

 Consultation Paper, Proposed Amendments to the Mining Legislation, 
August 2013 (Appendix 6); 

 Response to Submissions on the DMP Consultation Paper: Proposed 
Amendments to the Mining Legislation, October 2013 (Appendix 7); 

 Discussion Paper Proposal for Environmental Reform, January 2014 
(Appendix 8); 

 Response to Submissions on Discussion Paper for Public Consultation 
Western Australian Mining Act 1978: Proposal for Environmental Reform, 
August 2014 (Appendix 9); 

 Discussion Paper on Proposed Fee structure, September 2014; 
 Discussion Paper on Proposed Low Impact Authorised Activities 

Framework for Prospecting and Exploration under Amendments to the 
Mining Act 1978, April 2015 (Appendix 10); 

 Response to Submissions on Proposed Low Impact Activity Framework, 
December 2015 (Appendix 11); 

 



SUBMISSION TO STANDING COMMITTEE ON LEGISLATION  
MINING LEGISLATION AMENDMENT BILL 2015                                                                                                                                   

  Page 9 of 23 

 Draft Policy Position Paper on Proposed Low Impact Activity Framework – 
prospecting and exploration, December 2015 (Appendix 12); 

 Draft Guidelines for Declining and Refusing Environmental Applications, 
November 2015;  

 Mining Proposal Guidelines Stage 2 Draft for Public Consultation, 23 
September 2015;  

 Abandoned Mines Policy, Draft for Consultation, July 2015; 
 Abandoned Mines Policy for Stakeholder Comment, Response to 

Submissions, October 2015; and 
 Draft Guidance – Materials Characterisation Baseline Data Requirements 

for Mining Proposals, March 2016. 
 

Of note is the January 2014 Discussion Paper on the Western Australian Mining 
Act 1978 Proposal for Environmental Reform released for a six-week public 
comment period. The consultation paper outlined the proposed amendments to 
the Mining Act, Mining Rehabilitation Fund Act 2012 and the Environmental 
Protection Act 1986 (EP Act).  

Written submissions were received from the following organisations or parties on 
the January 2014 Discussion Paper: 
 

 Conservation Council of Western Australia;  
 Chamber of Minerals and Energy of Western Australia;  
 Department of Water;  
 Department of Parks and Wildlife;  
 Association of Mining and Exploration Companies;  
 Cement Concrete & Aggregates Australia;  
 Holcim (Australia) Pty Ltd;  
 Environmental Defender’s Office of Western Australia;  
 Wildflower Society of Western Australia; 
 Clark Lindbeck and Associates Pty Ltd; and 
 3 individual respondents. 

 

All the issues raised in the submissions were addressed through a response paper 
and, as appropriate, dealt with through the legislation drafting instructions.  

Throughout 2014 and 2015 further consultation was undertaken through individual 
meetings with stakeholders and through the RERAP and MILC.  
 

2.3 Prospector Engagement 

DMP has undertaken formal and informal consultation with prospectors through 
the Amalgamated Prospectors and Leaseholders Association (APLA), Goldfields 
First Network, individuals from the prospecting community and Members of 
Parliament representing the Goldfields region.   
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DMP has identified a cross section of the prospecting community and undertaken 
targeted consultation with those individuals.  This has included undertaking site 
visits to smaller and larger prospecting operations to gain deeper understanding of 
the issues that prospectors face and how the amendments may affect their 
operations.  

APLA was represented between 2012 and 2015 on DMP’s stakeholder advisory 
panels (MAP and RERAP) which provided advice into the preparation of the 
legislative amendments.  

During 2013 and 2014 DMP undertook public stakeholder consultation on the 
proposed amendments, with responses to submissions published on the DMP 
website. APLA did not make any submission on the discussion papers relating to 
the proposed amendments at this time. 

In late 2014 an exposure draft of the Bill was also circulated to APLA, the 
Chamber of Minerals and Energy of Western Australia (CME) and AMEC to 
provide an additional opportunity to review the draft and meet with DMP officers to 
discuss specific points in the Bill. All three industry organisations supported the 
draft Bill.  

Between January 2014 and February 2016 at least 23 formal meetings, workshops 
and round table discussions were held between DMP staff and members of APLA, 
Goldfields First Network, individual prospectors and Members of Parliament on the 
various legislative reforms. Discussions included the Framework for Low Impact 
Notification and Fees, as well as broader environmental regulatory matters. 
Informal consultation has been extensive during this period including emails and 
telephone calls.  

Following tabling of the Bill in the Legislative Assembly in April 2015, individual 
prospectors raised concerns directly to the Minister for Mines and Petroleum, the 
Hon. Bill Marmion. In response to these concerns Minister Marmion made a 
commitment to defer requesting the consideration of the Bill in the Legislative 
Assembly until late August/September 2015 to allow prospectors additional time to 
consider the content of the legislation and to make further submissions to him on 
any concerns or proposed amendments. 

As a result of this offer, specific discussions on the Bill were held between APLA 
Executive, Dr Ivor Roberts, Executive Director Mineral Titles (DMP); and Dr Phil 
Gorey, Executive Director Environment Division (DMP) in Kalgoorlie for two full 
days on 21 May and 9 June 2015. In addition, the Executive Directors also met 
with the President of APLA in Perth on 4 June 2015. Overall these meetings 
entailed approximately 18 hours of detailed discussion on the Bill.  

On 21 June 2015 Minister Marmion travelled to Kalgoorlie and met separately with 
APLA and Goldfields First Network representatives. In response to the issues 
raised by Goldfields First Network, Minister Marmion offered an independently 
chaired meeting between them and DMP to discuss the details of the Bill. DMP 
made arrangements with Goldfields First Network for the meeting to occur on 
21 July 2015 however it was cancelled by Goldfields First Network on 
16 July 2015, and an alternative date was not pursued by Goldfields First Network. 
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Further detail on stakeholder consultation inclusive of the prospecting community 
is provided in Appendix 13.   

Following the offer from the Minister for further submissions, APLA made a 
submission to the Minister on 27 July 2015 and Minister Marmion responded to 
those matters on 18 September 2016 after considering the proposal 
(Appendix 14). The Goldfields First Network did not make any submission to the 
Minister regarding the Bill as a result of the offer. 

As noted previously, DMP also presented at the APLA Annual General Meetings in 
2013, 2014 and 2015 on the RER program and the Bill, with dedicated question 
and answer times undertaken.   

2.4 Stakeholder and Industry Briefing Sessions 

Two metropolitan and one regional (Kalgoorlie) stakeholder briefing sessions have 
been hosted by DMP over the past year. The events focused on the RER program 
and the associated draft mining proposal guidelines and included presentations 
and panel discussions. Representatives from DMP attended the event and were 
available after the event to address individual questions.  

Representatives from industry, including small mining operators and prospectors, 
consultants and government attended the events. An attendance summary is 
provided in the table below: 

Event Total Invited by Email Number Responded 
(Eventbrite) 

Perth Briefing 
 7 October 2014 1,970 180 

Perth Briefing 
4 November 2015 1,970 189 

Kalgoorlie Briefing 
5 November 2015 1,970 37 

2.5 Future Stakeholder Engagement 

As the majority of the Ministerial Advisory Panel recommendations have now been 
completed, RERAP concluded the RER program at its meeting on 
18 September 2015. In order to facilitate ongoing stakeholder engagement into the 
future the Environment Division Liaison Committee (EDLC) has now been 
established to replace RERAP.  

In order to support the commencement of the Bill, DMP will be continuing 
stakeholder consultation in the development of regulations and supporting 
guidance material.  
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3. Structure of the Bill 

The Bill consolidates and clarifies the requirements on tenement holders relating 
to environmental management.  The Bill makes consequential amendments to the 
EP Act and Mining Legislation Amendment Act 2014 and contains minor 
amendments to the Mining Rehabilitation Fund Act 2012.   

By way of a simple overview, the following is provided: 

Part 1: introduces the Bill and provides for commencement of the various 
provisions. 

Part 2: amends the Mining Act to: 
 Introduce a new Part IVAA to consolidate and expand upon provisions 

relating to environmental management, and to make consequential 
amendments; 

 Make a number of changes to provisions of the Act dealing with consents to 
mine, applications for exploration licences, administrative changes relating 
to exemptions from expenditure requirements, and other minor and 
miscellaneous matters; and 

 Introduce new regulation-making powers to aid compliance with 
environmental obligations. 
 

Part 3: amends the EP Act with the effect that clearing of native vegetation that is 
approved or is a low-impact activity under new Part IVAA, and is carried out in 
accordance with the approval or the applicable requirements, will not require a 
native vegetation clearing permit under the EP Act. 

Part 4: repeals section 8 of the Mining Legislation Amendment Act 2014 (which 
has not yet commenced) as the need for this provision has been superseded by 
the introduction of new Part IVAA.  

Part 5: contains minor amendments to the Mining Rehabilitation Fund Act 2012. 

A full Explanatory Memorandum on the structure of the Bill, clause by clause, is at 
Appendix 15 for reference. 
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4. Benefits  

This Bill consolidates all environmental management provisions of the Mining Act 
into one new Part. It will modernise the Government’s approach to environmental 
regulation of the mineral exploration and mining industry and addresses 
recommendations made by the MAP on the RER in 2012. 

4.1 Benefits and Outcomes 

These amendments aim to achieve better outcomes for industry, government and 
the environment. They are intended to reduce the administrative burden on 
industry, provide better service delivery and enhance the effectiveness of 
government, while at the same time minimising risk to the environment. 
 
The expected benefits of the Bill will be as follows, which address many of the 
issues raised by stakeholders:   
 

 Introduction of risk and outcomes-based environmental regulation, 
removing the need for prescriptive conditions that are administratively 
burdensome;  

 Removal of the requirement to submit programmes of work for low risk 
prospecting and exploration activities with the introduction of the Low 
Impact Notification process, removing the 30 day business day wait for 
approval;  

 Streamlining of reporting requirements;   
 Removal of the need for proponents to make a separate application for 

Native Vegetation Clearing Permits when submitting mining proposals or 
programmes of work, through amendments to Schedule 6 of the EP Act; 

 An ability to enhance inspector powers, bringing them in line with other 
Western Australian legislation and enabling DMP to respond more 
effectively to complaints of illegal mining and address other industry 
concerns: 

 An increase in compliance efforts by the Government as a result of 
reducing administration activities: and   

 Improved environmental protection through greater compliance monitoring;  
 A reduction in the level of prescriptive rules, and instead encouragement of 

practical and site-specific solutions to minimise any adverse impacts upon 
the environment. 

 
The Bill does not change the rights, responsibilities or protections of most 
tenement holders (although it does introduce some new conditions on mining 
leases).  It does not place any new conditions or restrictions on prospecting 
and exploration licences.   
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4.2 What is not affected by the Bill 

The Mining Act contains existing provisions regarding: 
 

 securities for compliance with conditions for the prevention and reduction of 
injury to land; 

 exemptions for mining tenure connected with State Agreements from 
requirements relating to programmes of work and mining proposals; and 

 the capacity to charge assessment fees for programmes of work and mining 
proposals. 
  

These provisions will be deleted from their existing locations in the Mining Act and 
relocated into a new Part dealing with environmental management. This has no 
impact on the existing effects or administration of these provisions.  

4.3 Relationship with other agencies’ environmental regulatory 
processes 

DMP’s RER program addressed the delivery of DMP’s environmental regulatory 
services and its interface with other regulators to remove duplication. The RER 
program aligns with and complements approval reform by other government 
agencies.  

Complementary approvals reform is being undertaken by Department of 
Environment Regulation, the Office of Environmental Protection Authority and the 
Department of Water (hence the inclusion of these organisations on RERAP).  

In particular, the Bill amends the EP Act to specify that a Native Vegetation 
Clearing Permit is not required for activities authorised under the Mining Act. The 
Mining Act will continue to operate subject to the EP Act and proposals may still 
require assessment under Part IV of the EP Act.  
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5. Impacts of the Bill 

5.1 New Environmental Management Part of the Mining Act  

The Bill introduces a new Environmental Management Part of the Mining Act to 
separate the assessment and authorisation of activities from the granting of 
tenure. This will assist with useability of the legislation (all the environmental 
powers and requirements are located in one place as opposed to being dispersed 
throughout the Mining Act) and minimise confusion regarding the multiple 
functions of the Mining Act. 

In addition this new Environmental Management Part clearly sets out matters 
relating to lodgement, review, requirements as to form and content of applications 
for approval, and matters to be considered in decision making. This aids 
transparency and provides clear obligations on both the industry and the 
department as it administers this legislation.  

The Bill relocates the following existing requirements to the new Environmental 
Management Part:  
 

 Programmes of work to be submitted and approved for ground disturbing 
activities on prospecting licences, exploration licences and retention 
licences, native vegetation clearing preparation; 

 Mining proposals (including mine closure plans) to be submitted and 
approved for mining operations (and for clearing as above) on mining 
leases and miscellaneous licences; 

 Capacity to impose conditions on mining tenements for preventing or 
reducing harm to the environment (previously called ‘prevention or 
reduction of injury to land’); 

 Capacity to require securities for compliance with conditions for preventing 
or reducing harm to the environment; and 

 Existing provisions on assessment fees are also relocated in this Part – 
regulations would need to be drafted for this provision to take effect.  
 

Transitional provisions identify how these existing authorisations, conditions and 
securities continue under the new Environmental Management Part. 

5.2 Exemption from Native Vegetation Clearing Permits 

The Bill consolidates the assessment of native vegetation clearing impacts into the 
Mining Act process, and extends current exemptions from the requirement for a 
Native Vegetation Clearing Permit (NVCP) under Part V of the EP Act to clearing 
approved under the Mining Act that is carried out in accordance with the approval.  

Case for Change 

Under the EP Act, it is an offence to cause or allow native vegetation to be cleared 
otherwise than in accordance with a native vegetation clearing permit, or for an 
exempt purpose set out in Schedule 6 or prescribed in the regulations. Some 
mining-related exemptions are currently prescribed, however these apply only to a  
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restricted range of activities outside of environmentally sensitive areas. In practice, 
clearing associated with the majority of mining operations and some prospecting 
or exploration still requires a clearing permit. DMP exercises some EP Act 
functions under delegation relating to the grant of clearing permits to mining 
tenement holders.  

Bill Provisions  

To effectively transfer these obligations into the Mining Act and ensure no 
diminution in the obligations applying to approvals for native vegetation clearing, 
the Bill proposes to include the following mechanisms in the new Environmental 
Management Part:  

 Guidelines will require a programme of work or mining proposal to identify 
the scope and type of clearing to be undertaken addressing the 10 clearing 
principles defined in Schedule 5 of the EP Act, and demonstrate adequate 
stakeholder consultation has been undertaken (proposed section 
103AM(2)(a) and 103AM(2)(d)); 

 If clearing is proposed, the extent to which it would accord with (or be 
inconsistent with) the clearing principles is one of the matters that must be 
considered by the Director General in deciding whether or not to approve a 
proposed activity (proposed section 103AQ(1)(b)); and 

 Reasonable conditions may be imposed relating to the clearing of native 
vegetation, including offset conditions (proposed section 103AY).  

 
Applicants will be required to address the 10 clearing principles defined in 
Schedule 5 of the EP Act and demonstrate that adequate stakeholder engagement 
has been undertaken with potentially affected parties. 

Benefits  

The benefits will include: 
 

 Direct cost savings to industry by reducing duplication and approvals 
timeframes currently affecting approximately 180 proposals a year;  

 Direct improvements to the environmental regulation system by providing 
clear, consolidated and holistic environmental obligations for risk 
assessment and compliance reporting by proponents;  

 Expedition and streamlining of the approval process for proponents; and 
 Allowing for a holistic environmental assessment, as the native vegetation 

clearing can be assessed in the context of the overall project and will 
benefit other government departments administering the EP Act. 

5.3 Approval Processes and Requirements 

The Bill introduces a clear definition of “environment” to modernise the Mining Act 
to effectively administer risk based environmental regulation and ensure DMP’s 
scope of regulation does not overlap with matters regulated under other 
legislation.  
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The following table summarises the approval requirements under the proposed 
new environment management part of the Bill: 
 

Tenure Type Activity 
Approval/Notification 

Required 
Bill 

Provision 
“Old” Mining Act 

Provision 

Prospecting 
licence 

Prospecting 

 

Exploring 

Clearing or 
mechanical 
disturbance for 
those purposes 

Low impact activity – LIN 103AE None for LIN 

Exploration 
licence 

Retention 
licence 

Not low impact activity - 
POW 

POW on prospecting 
licence: s.46(aa) 

POW on exploration 
licence: s.63(aa) 

POW on retention 
licence: s.70H(1)(aa) 

Mining lease Exploring 

Clearing or 
mechanical 
disturbance for 
exploring 

Low impact activity – LIN  103AF None for LIN 

Not low impact activity – 
POW 

POW on M:s.82(1)(ca)(i) 

Prescribed mining 
operations (r.32A) 

Clearing or 
mechanical 
disturbance for 
prescribed mining 
operations 

Low impact activity – LIN  103AH None for LIN 

Not low impact activity – 
MP 

MP on M: s.74(1)(ca); 
s.82(1)(ca)(ii); s.82A – 
applicable provision 
depends on date of grant 
of tenement and 
documents lodged with 
application 

Miscellaneous 
licence 

Licensed activity 
(within r.42B) 

Clearing or 
mechanical 
disturbance for 
licensed activity 

Low impact activity – LIN 103AG None for LIN 

Not low impact activity – 
POW 

POW on miscellaneous 
licence: s.46(aa) as 
applied by s.92 

Prescribed mining 
operations (subset 
of licensed activity, 
content tbc) 

Clearing or 
mechanical 
disturbance for 
prescribed mining 
operations 

Low impact activity – LIN 103AI None for LIN 

Not low impact activity – 
MP 

New provision to 
accommodate larger 
scale activities on 
miscellaneous licences 

General purpose 
lease 

Prescribed mining 
operations (r.32A) 

Clearing or 
mechanical 
disturbance for 
prescribed mining 
operations 

Low impact activity – LIN  103AH  

as applied 
by s.90 

None for LIN 

Not low impact activity - 
POW 
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Automated assessment process for prescribed Low Impact Notification activities   
Some activities currently regulated under the Mining Act have limited 
environmental effects. The Bill introduces the concept of Low Impact Notification 
activities, enabling regulations to prescribe activities that will be considered low 
impact and not require individualised assessment by an inspector.   

This is consistent with the risk-based regulation approach by identifying those 
activities where the type of activity and management measures are well 
established.  For activities of this kind, an individual assessment by an 
environmental officer is shown to not provide additional environmental protection. 
Instead, these activities will be required to comply with prescribed environmental 
standards and rehabilitation requirements.  

The Bill sets out procedural matters for Low Impact Notification activities 
(proposed new sections 103AU and 103AV of the Mining Act). 

Benefits  

The Low Impact Notification process will reduce regulatory burden. Instead of the 
proponent having to wait up to 30 days for assessment, the proponent lodges a 
notification, receives an automated authorisation, and accepts standard 
obligations. These details will be prescribed in the Regulations.  

Supporting Requirements 

DMP has commenced consultation on the detail of the Low Impact Notification 
Process regulations for exploration and prospecting activities, releasing a 
Discussion Paper, Response to Submissions, and a Draft Policy Position Paper 
(See Appendices 9 to 11).   

Issues 

The concept of the Low Impact Notification process has received strong industry 
support, and has been the subject of extensive consultation with all stakeholders 
around the scope of activities that would be eligible. Conflicting views remain 
relating to the criteria to be used, particularly in regards to the maximum total 
disturbance area eligible.  

Even though this detail extends beyond the subject of the Bill, DMP-published 
draft policy would, if adopted in regulation, result in most prospecting and 
exploration activities being eligible for the Low Impact Notification process. Certain 
areas of the State which are afforded a level of protection through government 
policy or legislation, such as gazetted Environmentally Sensitive Areas, are 
proposed to remain subject to an individual assessment of a Programme of Work 
by the DMP, as is currently the case.  

DMP will be continuing consultation on the development of the supporting 
regulations required to introduce the Low Impact Notification process for 
exploration and prospecting activities should the Bill be passed by Parliament. 
Small and low impact mining operations are currently out of scope of DMP’s 
consultation.  
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5.4 Mining Operations on Mining Leases and Miscellaneous Licences 

The Bill imposes a duty to prevent or reduce environmental harm (proposed new 
section 103AZD) for holders of mining leases and miscellaneous licences. To 
comply with this duty, holders of mining leases and miscellaneous licences are 
required (by proposed new section 103 AZC) to have an environmental 
management system in place.  

The Bill also inserts proposed new section 162(2)(xv) enabling regulations to be 
made to allow inspectors to give directions in regard to the environmental 
management system.  

Mining proposals authorise activities on mining leases that are granted for 21 
years, with options to renew for another 21 years. An environmental management 
system is required due to this long term nature of operations carried out on mining 
leases. The activity envisaged in a mining proposal may change, other 
environmental risks may emerge or improved environmental management 
procedures may be identified over the lifespan of the activity.   

There is no requirement for operations on exploration or prospecting licences to 
have an environmental management system in place. 

Benefit  

The intention is to promote adaptive management and ensure there is a system of 
procedures and practices in place to identify and manage any new or emerging 
risks throughout the life of a mining operation.  

This risk-based environmental management system will enable the removal of 
unnecessarily prescriptive conditions that are administratively burdensome.  It will 
also promote industry innovation in environmental management.  

Issues 

Consistent with a risk-based approach, this system of procedures and practices 
will be scalable to the size and complexity of the operation itself and its 
environment. The provisions do not intend to prescribe the format of the 
environmental management system, and instead will require that the system 
demonstrate certain characteristics (such as describe the activities, potential 
environmental risks and mitigation strategies, identify responsible persons, and 
establish monitoring and reporting). Simple operations may well maintain a simple 
paper-based system. Most medium to large mining operations already have an 
environmental management system in place. 

Commencement 

The transitional provisions are drafted so that these provisions commence two 
years after the commencement of these Mining Act Amendments in response to 
industry feedback that this time is required to establish these systems and 
procedures, where they are not already in place.  
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Key Supporting Requirements 

The Bill provides for statutory guidelines for Environmental Management Systems. 
DMP will undertake consultation on the development of these guidelines.  

5.5 Improved Compliance and Enforcement  

The Bill will allow for regulations to be made (section 162(2)(aa)) so that 
inspectors under the Mining Act will be given similar powers to inspectors covered 
under other comparable Western Australian legislation. At present Mining Act 
inspectors have limited powers to deal with issues of concern to the industry such 
as illegal mining. 

The Bill includes provisions that could, subsequent to making regulations, confer 
additional powers on inspectors consistent with the powers afforded to other 
comparable inspectors. 

The Bill will enable regulations to be made: 
 

 to permit inspectors to make orders in an expanded range of 
circumstances; and 

 to give inspectors additional powers to carry out their operations and 
conduct investigations, including the ability to compel the production of 
documents and to conduct interviews. 

 
Benefits 

These powers would enable DMP to more effectively deal with illegal mining.  

Supporting Requirements 

DMP will need to draft Regulations for these provisions to take effect.   
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6. Glossary  

 

AMEC Association of Mining and Exploration Companies 

AMPLA Australian Mining and Petroleum Law Association  

APLA Amalgamated Prospectors and Leaseholders Association  

Bill Mining Legislation Amendment Bill 2015 

CCAA Cement Concrete and Aggregates Association  

CME Chamber of Minerals and Energy of Western Australia 

DMP Department of Mines and Petroleum  

EDLC Environment Division Liaison Committee 

EP Act Environmental Protection Act 1986 

MAP Ministerial Advisory Panel on Reforming Environmental Regulation  

MILC Mining Industry Liaison Committee 

Mining Act Mining Act 1978 

MRF Act Mining Rehabilitation Fund Act 2012 

NVCP Native Vegetation Clearing Permit 

RER Reforming Environmental Regulation  

RERAP Reforming Environmental Regulation Advisory Panel  

  

 

 

 

  



SUBMISSION TO STANDING COMMITTEE ON LEGISLATION  
MINING LEGISLATION AMENDMENT BILL 2015                                                                                                                                   

  Page 22 of 23 

7. Appendices  

Please note the appendices are compiled and attached. 

1. Ministerial Advisory Panel (MAP) Membership 

2. Reforming Environmental Regulation in the WA Resources Industry Report 
December 2012 

3. Mining Industry Liaison Committee (MILC) Membership 

4. Reforming Environmental Regulation Advisory Panel (RERAP) Membership 

5. Reforming Environmental Regulation Advisory Panel Terms of Reference  

6. Consultation Paper: Proposed Amendments to the Mining Legislation  

7. Response to Submission on the DMP Consultation Paper: Proposed 
Amendments to the Mining Legislation October 2013 

8. Discussion Paper Proposal for Environmental Reform January 2014 

9. Response to Submissions on Discussion Paper for Public Consultation 
Western Australia Mining Act 1978: Proposal for Environmental Reform 
August 2014 

10.  Discussion Paper on Proposed Low Impact Authorised Activities 
Framework for Prospecting and Exploration under Amendments to the 
Mining Act 1978 April 2015 

11. Response to Submissions on Proposed Low Impact Activity Framework 
December 2015  

12. Draft Policy Position Paper on Proposed Low Impact Activity Framework – 
Prospecting and Exploration December 2015 

13.  Summary of Stakeholder Engagement  

14. Ministerial Correspondence on APLA Concerns 

15. Explanatory Memorandum Mining Legislation Amendment Bill 2015 
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Executive Summary 
The rapid growth and development of the resources sector in Western Australia has put 

pressure on government to adequately resource the regulation of environmental 

approvals and compliance. There is significant impetus to improve the effectiveness and 

efficiency of environmental regulation through the targeted and proportional use of 

government resources under a risk-based framework.  

The Ministerial Advisory Panel (MAP) recommends that the Department of Mines and 

Petroleum (DMP) implement a number of reforms to clarify its role and responsibility for 

environmental regulation within the whole of government context, and inform the 

development of clearly articulated environmental outcomes and objectives.  

Establishing this strategic framework will ensure DMP’s regulatory function is clear, timely 

and focused. It will also ensure it does not duplicate the environmental obligations of other 

agencies. The recommended reforms include: 

• Implement a risk-based framework to ensure DMP’s regulatory activity is targeted 

and proportional to risk to achieve its environmental outcomes.  

• Establish legal obligations for environmental management under mining 1 

legislation to provide clear enforceable obligations which align with environmental 

outcomes. 

• Implement contemporary compliance and enforcement tools and administration to 

promote compliance with environmental obligations. 

• Establish systems for monitoring and reporting performance to ensure DMP is: 

o achieving its environmental outcomes; 

o targeting resources to achieve outcomes and provide continuous 

improvement; and  

o providing transparency.  

MAP also recommends DMP develops and implements strategies to achieve an 

accountable governance framework through improved transparency and communication.  

MAP’s recommendations are listed in Table 1. The rationale and expected outcomes for 

each recommendation are summarised in Table 3.  

                                                
1 Environmental obligations for petroleum legislation have recently been reviewed and enshrined in the Petroleum 
(Submerged Lands)(Environment) Regulations 2012; Petroleum and Geothermal Energy Resources (Environment) 
Regulations 2012; and Petroleum Pipelines (Environment) Regulations 2012 
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DMP will need to ensure that implementation of these reforms considers implications for 

the regulation of State Agreement Acts, as well as both the mining and petroleum 

legislation for which it is responsible.   

The successful transition to the recommended strategic framework will be reliant on the 

adoption and implementation of processes at an administrative and operational level by 

DMP and the industry it regulates.  

The key elements for risk-based, leading practice environmental regulation are identified 

in Figure 1. There may be tensions between these elements - for example, measures to 

increase accountability may require additional time. However, it is important for a risk-

based, leading practice framework to consider all of these elements, to meet the 

expectations of industry, government and the community.  

MAP recommends an ongoing and formalised stakeholder consultation structure to 

provide continuing input and direction to the implementation of reforms. 
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Figure 1: Key Elements of Risk-based, Leading Practice Environmental Regulation 
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 Table 1: Summary of Recommendations 

Clear Environmental Objectives 

Recommendation 1: Establish clear and appropriate environmental objectives 

Recommendation 2: Develop meaningful outcomes-based performance indicators 

Recommendation 3: Establish clear and enforceable environmental obligations for mining 
activities  

Recommendation 4: Implement a robust and transparent relinquishment and abandonment 
process 

Efficient Environmental Regulation 

Recommendation 5: Implement a full risk-based assessment and compliance methodology 
for environmental regulation 

Recommendation 6: Revise timelines and efficiency performance indicators, in line with risk-
based regulation 

Recommendation 7: DMP will work with other agencies to improve efficiency and eliminate 
duplication 

Recommendation 8: Improvements in cross-agency policies, such as the Lead Agency 
Framework, will be addressed in appropriate inter-governmental forums 

Improved Transparency and Communication 

Recommendation 9: Implement a formal Transparency Strategy for DMP  

Recommendation 10: Implement improved stakeholder consultation and communication  

Effective Compliance Framework 

Recommendation 11: Establish an appropriate legislative framework for the environmental 
regulation of mining  

Recommendation 12:   Examine the feasibility of implementing an external review mechanism 
for enforcement decisions of environmental compliance matters (other 
than EP Act process) 

Recommendation 13:  Identify and articulate DMP’s administrative framework for activities to 
promote compliance in a whole of government context.  

Recommendation 14: Establish clear operational procedures to improve the efficiency, 
effectiveness and accountability of compliance activities  
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1 Introduction: The Consultation Process 

1.1 Scope of the reforms  
DMP and others have undertaken numerous reform projects to improve environmental 

regulation. However, there has been consistent feedback from industry, environmental 

non-government organisations and government itself regarding the effectiveness, 

efficiency and accountability of environmental regulation. The Minister for Mines and 

Petroleum has now sought to implement a consultative process to identify specific issues 

that can drive the reforms within DMP.  

The ‘Reforming Environmental Regulation’ (RER) program commenced in June 2012 in 

order to formally coordinate the input of numerous stakeholders, and ensure all relevant 

issues were raised and considered as part of determining the future direction and 

implementation of its reforms.  

The reform program was developed cognisant of the broader context including the 

establishment of the Mining Rehabilitation Fund (MRF) and emerging industries such as 

unconventional gas and uranium mining.  

1.2 Reform consultation process 
The Minister established a Ministerial Advisory Panel (MAP) to provide advice to him, with 

the Hon. Cheryl Edwardes as the independent Chair.  

MAP established the following four Working Groups to undertake detailed consultation 

and provide advice on tools and strategies for the reforms:  

• Compliance Working Group  

• Governance Working Group  

• Approvals Working Group  

• Petroleum Environment Working Group. 

At the request of the Compliance Working Group, a representative from the Department of 

Indigenous Affairs attended Compliance Working Group meetings. 

Terms of Reference, minutes and supporting papers from all Working Group meetings 

were published on the DMP website.2 This report provides the documentation of the MAP 

recommendations and rationale, and reflects the consideration of input from the Working 

Groups.  
                                                

2 Reforming Environmental Regulation 

http://www.dmp.wa.gov.au/15811.aspx
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Reforming Environmental Regulation MAP Membership 

Sean Ashcroft, President  
Amalgamated Prospectors and Leaseholders Association (APLA) 
Simon Bennison, Chief Executive Officer  
Association of Mining and Exploration Companies (AMEC) 
Miranda Jane Taylor, Director Environment, Safety and Productivity  
Australian Petroleum Production and Exploration Association (APPEA) 
Piers Verstegen, Director  
Conservation Council of Western Australia (CCWA) 
Graeme Kininmonth, Manager Business Development and HSEC, Moly Mines Ltd  
Representing The Chamber of Minerals and Energy WA (CMEWA) 
Alan Sands, Director Environmental Regulation Division  
Department of Environment and Conservation (DEC) 
Phil Gorey, Executive Director Environment Division 
Department of Mines and Petroleum (DMP) 
Simon Skevington, Project Director Reform, MAP Facilitator 
Department of Mines and Petroleum (DMP) 
Nicky Cusworth, Deputy Director General Strategic Policy  
Department of State Development (DSD) 
Kim Taylor, General Manager 
Office of the Environmental Protection Authority (OEPA) 
Gary Peacock, Chairman, Private Property Rights & Resources Sub-committee 
Pastoralists and Graziers Association of WA (Inc) (PGA) 

1.3  Previous Consultation by DMP 
An extensive consultation program was conducted by the Department from 2009 

including:  

• Industry Working Group, presentations and workshops 

• Liaison with other Government agencies 

• Consultation with other industry and environmental stakeholders, including the 

Pastoralists and Graziers Association (PGA); Conservation Council of Western 

Australia (CCWA); and environmental consultants. 

• Publication of discussion papers for public consultation 

• Mining Securities Industry Liaison Committee (MSILC), which included 

representatives from the Association of Mining and Exploration Companies 

(AMEC), the Chamber of Minerals and Energy WA (CMEWA), the Amalgamated 

Prospectors and Leaseholders Association (APLA) and the Australian Resources 

and Energy Law Association (AMPLA) 

A number of smaller reform projects were proposed as a result of this consultation and 

some of these were commenced. However, a lack of operational and dedicated project 

management resources has inhibited progress.   
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2 Background 

2.1 Environmental Regulation by the Department of Mines and 
Petroleum 

The Department of Mines and Petroleum is the lead agency for regulating mining and 

petroleum exploration and development activities in Western Australia through the 

administration of the:  

• Mining Act 1978  

• Petroleum Pipelines Act 1969  

• Petroleum and Geothermal Energy Resources Act 1967  

• Petroleum (Submerged Lands) Act 1982  

Obligations for environmental management and reporting are established under these 

approval regimes.  

DMP’s legislation operates under the primacy of the Environmental Protection Act 1986 

(EP Act), and the department also regulates a component of this Act under delegation.  

The environmental regulation of the resources sector by DMP operates within, and 

contributes to, a whole of government framework that includes:  

• environmental impact assessment under Part IV of the EP Act administered by the 

Office of the Environmental Protection Authority (OEPA) 

• works approvals, general environmental duty and pollution prevention obligations 

under Part V of the EP Act administered by the Department of Environment and 

Conservation (DEC).  

• administration of the Environment Protection and Biodiversity Conservation Act 

1999 (EPBC Act) by the Department of Sustainability, Environment, Water, 

Population and Communities (SEWPaC).  

The assessment process undertaken by SEWPaC is independent of DMP’s assessment 

process and may require submission of additional documentation. DMP advises early 

consultation with SEWPaC to ensure that adequate time is allowed for approval 

processes. 

Resource development projects also have approval requirements by the Department of 

Water (DoW) and the Department of Indigenous Affairs (DIA). DMP also provides advice 

to the Department of State Development (DSD) on the environmental management of 

activity on State Agreement Act tenure. 
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These relationships between the State and Commonwealth government agencies 

involved in environmental regulation are identified in Figure 2. Areas of duplication and 

overlap are identified and explained in Table 2. 

The efficiency of the whole of government framework for environmental regulation 

requires clear delineation of roles and responsibilities for each agency. A clear scope of 

responsibility for each agency’s regulatory program will reduce the areas of duplication 

created by uncertainty.  It is important that formal mechanisms are established to 

articulate roles and responsibilities, such as legislative amendments, Memoranda of 

Understanding (MoUs) or administrative arrangements.  

This process will provide DMP a clearer scope of responsibility to enable it to establish an 

effective, efficient and accountable environmental regulatory regime.  
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Figure 2: Duplication and overlap 
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Table 2. Duplication and overlap notes (refer to Figure 2) 

1 To some extent, there is an overlap in the consideration of impacts to Aboriginal heritage. Whilst the Department of 
Indigenous Affairs (DIA) is the Lead Agency for consideration of Aboriginal heritage, it is also a factor considered by the 
Office of the Environmental Protection Authority (OEPA) in Part IV proposal assessments. The Department of Mines 
and Petroleum (DMP) also considers heritage in Mining Act and Petroleum Act environmental assessments. This is 
because of the definition of ‘environment’, which includes cultural aspects/heritage, as tested by case law. DMP will not 
consider heritage for proposals which have been assessed by the EPA, or proposals that have been referred to the 
EPA and ‘not assessed’, because it can be sure that the EPA has considered those issues. However, DMP 
consideration of heritage for proposals not referred to the EPA remains an area of duplication. DMP is completely 
reliant on DIA to make assessments as it does not have the technical expertise or access to the aboriginal sites 
register. 

2 There is duplication between EPA Part IV assessments and DMP Mining Act and Petroleum Act assessments. 
However, there is liaison and administrative procedures between the two agencies in an attempt to avoid duplication 
and ensure consistency in condition-setting. DMP and EPA also have administrative arrangements in place to ensure 
specific aspects (e.g. Mine Closure) aren’t duplicated in the assessment and condition-setting process. 

3 To some extent, there is duplication between native vegetation assessments (10 Clearing Principles as defined in 
schedule 5 of the Environmental Protection Act) and the Department of Environment and Conservation (DEC) 
assessments under the Wildlife Conservation Act 1950, which also considers impacts to threatened/rare species and 
communities. There is no documented procedure in place to ensure Part V Clearing Permit conditions are consistent 
with authorisations under the Wildlife Conservation Act 1950 (E.g. Section 23F Ministerial authorisation to take rare 
flora). 

4 There is duplication within DMP between Native Vegetation assessments (Environmental Protection Act 1986) and 
Programmes of Work, Mining Proposals (Mining Act 1978) and Environment Plans (Petroleum Acts). As suggested by 
the Industry Working Group (2009) recommendation #14, this duplication could be addressed by merging the clearing 
permit requirements into the Mining & Petroleum Acts. 

5 There is duplication between DEC Environmental Protection Act Part V licences and works approvals and DMP Mining 
Act proposals. For example, a goldfields prescribed premise was used as a case study (for the purposes of this 
diagram) to compare Environmental Protection Act licence conditions, tenement conditions under the Mining Act and 
Mining Proposal content. Overlap/duplication was found in respect to: 

• Regular monitoring of groundwater levels and cyanide concentrations around the Tailing Storage Facility 
(condition on licence and mining tenement). 

• Inspection of pipelines daily for rupture (condition on licence and mining tenement). 
• Bunding/storage of hydrocarbons (discussed in licence Environmental Assessments Reports and Mining 

Proposal Assessment Reports). 
• Dust suppression (condition under Environmental Protection Act and Mining Act). 
• Impacts of saline water on surrounding vegetation (conditions under Environmental Protection Act and Mining 

Act). 
• Waste management (assessed in both processes). 
• Submission of Annual Environment Report (for both processes). 

Note that DEC is currently in the process of reforming its licencing requirements to improve efficiency, reduce 
duplication and be more environmentally effective.  

6 A S26D approval to construct or alter a well under the Rights in Water and Irrigation Act 1914 does not negate the need 
to get this activity approved under the Mining Act 1978, if the well/bore is located on Mining Act tenure. 

7 There is likely to be some duplication in the assessment of environmental values by SEWPaC and by DMP (for Mining 
Proposals, Clearing Permits and Environmental Plans etc.) There are no procedures outlined in the Quality 
Management System for the assessment of Mining Proposals, Programme of Works, Mine Closure Plans or 
Environmental Plans to minimise duplication with the Commonwealth.   

8 Until recently, there was duplication between the ‘bed and banks’ permit process and the Mining Act 1978 approvals 
process (Programs of Works and Mining Proposals) for mining activities that involve disturbance to the bed and banks 
of a watercourse. The ‘Administrative agreement between DMP and DoW for mineral exploration and mining operations 
in water resource areas of Western Australia’ (March 2012) http://www.dmp.wa.gov.au/documents/Admin_Agreement_-
_DMP-DeptOfWater-Mar2012.pdf  
reduces duplication and clarifies the assessment and approvals requirements. For example, page seven of the 
administrative agreement outlines a revised policy for bed and banks permits: ‘Under the Rights in Water and Irrigation 
Act 1914, exploration activities and mining operations in a proclaimed surface water area requires the proponent to 
obtain a permit to interfere with a bed and banks. However, unless the activity relates to the taking of water, by this 
policy, this is now not required, provided the activity is being conducted under the provisions of the Mining Act 1978, 
with necessary authorisation under that Act.’ 

9 The bilateral agreement between the Commonwealth of Australia and the State of Western Australia (under section 45 
of the Commonwealth Environment Protection and Biodiversity Act 1999) relating to Environmental Impact 
Assessment, addresses the issue of duplication between SEWPaC and the EPA. 
http://www.environment.gov.au/epbc/assessments/bilateral/pubs/wa-signed-agreement.pdf  

 

http://www.dmp.wa.gov.au/documents/Admin_Agreement_-_DMP-DeptOfWater-Mar2012.pdf
http://www.dmp.wa.gov.au/documents/Admin_Agreement_-_DMP-DeptOfWater-Mar2012.pdf
http://www.environment.gov.au/epbc/assessments/bilateral/pubs/wa-signed-agreement.pdf
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3 Recommendations 
Table 3. Rationale and Expected Outcomes of MAP Recommendations 

 Recommendation Rationale Expected Outcomes 

Clear Environmental Objectives 
1. Establish clear and appropriate 

environmental objectives  
• DMP does not have clear environmental objectives to define the purpose, or measure 

the success of, its environmental regulatory functions 
• Environmental objectives underpin risk-based environmental regulation and 

compliance activities 

• Clear, appropriate and measureable environmental objectives in place to 
define the purpose of DMP’s environmental regulatory role. 

• Outcomes-based environmental regulation 
• Improved community confidence in DMP’s environmental regulation 

2. Develop meaningful outcomes-
based performance indicators   

• Current KPIs only measure efficiency, have limited meaning and are not well 
understood  

• No effectiveness KPIs are in place to measure achievement of environmental 
objectives 

• Effectiveness KPIs demonstrate DMP’s accountability for  environmental regulation  

• Ongoing monitoring and evaluation of outcomes-based KPIs to inform 
management decisions. 

• Provide improved information on compliance trends through aggregation of 
KPIs to target regulatory effort in compliance promotion 

• Improved transparency and accountability 
• Improved community confidence in DMP’s environmental regulation 

3. Establish clear and enforceable 
environmental obligations for 
mining activities 

• There is currently an excessive number of different environmental tenement 
conditions in place under the Mining Act, and these need to be rationalised 

• Some tenement conditions are out-dated, unnecessary, not outcomes-based, unclear, 
use inconsistent wording, lengthy and/or unenforceable 

• Environmental tenement conditions under the Mining Act reviewed to form a 
rationalised list, which are: necessary, outcomes-based, clear, concise and 
enforceable 

• Generic/common conditions moved to legislation 

4. Implement a robust and 
transparent relinquishment and 
abandonment process 

• DMP’s current relinquishment processes are subjective and need to be formalised to 
inform regulator decision making and provide industry with more certainty and 
consistency 

• Community stakeholders identified the need for an evidence-based relinquishment 
process 

• Clear, objective processes and standards implemented for project closure 
requirements under mining legislation and abandonment requirements 
under petroleum legislation.  

• Improved community confidence in the relinquishment process 
• Project closure requirements are risk-based and fit for purpose 

Efficient Environmental Regulation 
5. Implement a full risk-based 

assessment and compliance 
methodology for environmental 
regulation 

• Current prescriptive regulatory framework is labour intensive and not proportionate to 
risk/complexity  

• Auditor General recommended that DMP develop a formalised operational risk-based 
methodology for compliance inspection planning 

• Regulatory effort and resource allocation is targeted and proportionate, 
such that regulatory effort protects environmental values in an effective, 
efficient and timely manner. 

• Assessments and decision making by DMP is based upon a formalised risk 
assessment methodology recognising both approvals risk and operational 
risk.  

• The success of implementation would be measured by the implementation 
of the risk-based approach within Government and industry.  

6. Revise timelines and efficiency 
performance indicators in line 
with risk-based regulation 

• Timelines and KPIs currently do not consider risk/complexity of proposals (more 
complex or high risk = more time/resources/information required) 

• Use of timelines needs to be supported by transparent guidance on their application, 
particularly stop-the-clock processes 

• Timelines and KPIs reflect the complexity of proposals  
• Risk assessment criteria implemented to determine the level of complexity 
• Transparent business rules published about the operation of ‘stop the clock’ 
• Programmes of Work are valid for two years and further extensions to be 

contemplated in consideration of the risk-based approach 
• Ongoing monitoring and evaluation of efficiency KPIs to inform 

management decisions 
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 Recommendation Rationale Expected Outcomes 

7. DMP will work with other 
agencies to improve efficiency 
and eliminate duplication  

• Industry and community stakeholders identified issues regarding approvals, 
compliance, reporting, proposals referred between agencies, information sharing and 
delegation of second tier approvals   

• DMP needs to ensure that appropriate legal agreements/legislation/formal processes 
are in place for inter-agency arrangements 

• Industry proposed the integration of Native Vegetation assessment into DMP’s 
existing mining and petroleum approvals processes as a major recommendation in 
the Industry Working Group Report and Middle Review (both in 2009), to improve 
effectiveness and efficiency of clearing permit assessments.  

• Industry considers that there is some duplication of approval processes between 
agencies, and that a case management model may resolve some of the issues 

• Roles and responsibilities of each agency are clearly defined and 
documented in business process maps 

• Duplicated processes removed 
• Formalised arrangements implemented to address issues, including: MoUs; 

detailed working arrangements; and legislative/policy/process changes 
• Improved transparency, efficiency and effectiveness of inter-agency 

processes 
• Shorter approvals timeframes  
• Improved efficiency 
• Case management model evaluated to assess whether it would improve 

efficiency and effectiveness, including feasibility of using a central approval 
document system, on-line and version-controlled  

8. Improvements in cross-agency 
policies, such as the Lead 
Agency Framework, will be 
addressed in appropriate inter-
governmental forums.  

• Industry requested: 
o clear, detailed information on what the Lead Agency Framework delivers for 

projects and how these deliverables are achieved for all Lead Agency 
Framework levels 

o improved efficiency and effectiveness of the Lead Agency framework, as 
some approvals take longer through the framework than through normal 
channels 

o expanded scope for projects to be included in Lead Agency process  
o improved transparency over projects processed through the Framework 

• DMP’s role in the Lead Agency Framework reviewed  
• Clear, detailed information about what the Lead Agency Framework 

delivers for projects and how these deliverables are achieved for all Lead 
Agency Framework levels 

• Other agencies alerted to issues with the Lead Agency Framework so that 
remedial measures can be developed where appropriate 

• Improved service delivery to significant projects which may not meet criteria 
for Level 2 or Level 3 project 

Improved Transparency and Communication 
9. Implement a formal 

Transparency Strategy for DMP  
• Industry and community stakeholders and previous independent reports have 

identified lack of transparency as a key issue for DMP’s environmental regulatory 
processes 

• Some stakeholders identified the need for: 
o increased direct contact between interested parties and the proponent for 

the resolution of issues 
o public input on certain proposals prior to decision making 
o opportunities for proponents and third parties to appeal certain decisions 

made by the department, with consideration given to the possibility of 
vexatious appeals 

o Environmental Assessment and Regulatory System (EARS) to have better 
alignment with industry, regulator and community needs, including 
transparency, effectiveness, and compliance monitoring. 

• Community groups requested access to Mining Proposals and Mine Closure Plans at 
the pre-approval stage, in order to provide input early in the approvals process  

• The Non-Government Industry Environment Forum (NIEF) Paper detailed principles 
that should be considered when improving transparency in government agencies: 
Procedural fairness; Accountability; Resourcing; Timeliness 

• Transparency Strategy implemented which identifies criteria and priorities 
for public release of information, considering issues such as:  

o commercial-in-confidence 
o information burden 
o resources required to manage the information 
o possible impacts on approvals timelines. 

• Publication (where feasible and appropriate) of: 
o regulatory applications and submitted AER’s (excluding 

commercially sensitive information) lodged with DMP 
o DMP’s regulatory assessment reports for  Mining Proposals and 

Mine Closure Plans 
o DMP approvals/granting instruments 
o DMP’s audit results. 

• Enhancements to EARS online system 
• Improved transparency with regard to DMP’s environmental standards and 

administrative processes  
• Transparent appeals processes for DMP environmental decisions (note: 

there are differing views and expectations as to which, if any, new appeal 
mechanisms are to be implemented)  



15 

 

 Recommendation Rationale Expected Outcomes 

10. Implement improved  
stakeholder consultation and 
communication  

• Stakeholders requested that they be kept updated on the implementation of RER 
recommendations and have continued opportunities for input 

• Need to identify and promote excellence in environmental management 

• New stakeholder advisory mechanisms,  such as establishing a Ministerial 
Advisory Panel with new terms of reference, or use existing, e.g. Mining 
Industry Liaison Committee (MILC) 

• New Ministerial Advisory Panel to be established after the State Election, 
with an interim Director General’s Advisory Panel in the meantime 

• A comprehensive communications strategy, ensuring a coordinated 
approach to external communications. This could include: 

o Environment Open Day or city/regional Environment Road 
Shows 

o Environment e-Newsletter etc. 
o Increased online presence to share best practice ideas 

Effective Compliance Framework  
11. Establish an appropriate 

legislative framework for the 
environmental regulation of 
mining  
 

• There are clear shortcomings in the existing legislative framework for environmental 
regulation under the Mining Act. However, environmental regulation of the petroleum 
industry is strengthened through the environmental regulations under each of the WA 
Petroleum statutes 

• The Mining Act may not be the most appropriate legislation for environmental 
regulation of mining activity. Grant of tenure confers the right to mine and 
environmental approvals become secondary. Mining Act also cannot regulate State 
Agreement tenure or Minerals to owner rights. However, alternative legislative 
frameworks may have long lead times 

• Clear enforceable obligations and powers 
• Compliance tools including administrative orders and civil penalties are 

available for promoting and enforcing compliance at each of the three 
stages of project development: approvals, operation and closure, and all 
levels of non-compliance severity 

• Effective legislative framework underpinning DMP’s environmental 
compliance and enforcement activities 

12. Examine the feasibility of 
implementing an external 
review mechanism for 
enforcement decisions of 
environmental compliance 
matters (other than EP Act 
process) 

• Several Australian jurisdictions have specialised court structures to support the 
administration of environmental and resource development legislation 

• Review of decisions should be independent of the agency and the Minister 

• Appeals of enforcement decisions after internal review can be escalated to 
a Warden’s Court, or other appropriate forum, for hearing 

• The external review forum is appropriately resourced to manage any 
increased workload so that escalated appeals can be heard in a timely 
manner  

13. Identify and articulate DMP’s 
administrative framework for 
activities to promote 
compliance in a whole of 
government context    

• DMP needs to clearly articulate its objectives and administrative principles which 
underpin its administration of its compliance activities. This should document its 
planned tasks and decision-making processes for transparency of its operations  

• There are currently articulated working arrangements with other environmental 
regulatory agencies for the delivery of the approvals process. There is no such 
coordination for the delivery of compliance tasks  

• Clear expectations from stakeholders regarding DMP’s objectives, 
principles and planned operation on how these will be achieved to promote 
compliance 

• Clear understanding of DMP’s activities  
• Clear guidance provided to stakeholders on how to achieve compliance  
• Clear working arrangements with other government agencies to improve 

efficiencies and reduce duplication 
14. Establish clear operational 

procedures to improve the 
efficiency, effectiveness and 
accountability of compliance 
delivery 

• There is currently no clear accountability for the delivery of compliance tasks; as 
compared to approvals and assessment, which is subject to KPI reporting and 
ISO9001 rating 

• There is currently no information system for the capture and monitoring of compliance 
data 

• The geographic distribution of resource development activity poses a significant 
challenge to maintain inspection presence 

• There is evidence of duplication  across government as several agencies will inspect 
the same site for different as well as duplicating issues 

• There are inefficiencies of inspections within DMP where additional site visits are 
required to gather evidence for an investigation after first identifying a non-compliance 

• Organisational structure and procedures provide for clear accountability for 
delivery of compliance outcomes 

• There are appropriate controls to manage any perceived conflicts or risks 
from regulatory capture 

• IT systems are utilised to enable information sharing between government 
agencies 

• Risk-based inspection planning and risk-based reporting identifies non-
compliances 

• Inspection programs for all environmental regulators are coordinated  
• Inspectors receive appropriate training to enhance their investigative skills  
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3.1 Clear Environmental Objectives 

Summary of issues 

A fundamental component of the RER Program is to establish risk-based and outcomes-

based environmental regulation within DMP. This is unachievable without clear, overarching 

environmental objectives setting the outcomes to be delivered.  Environmental objectives 

underpin risk-based, outcomes-based environmental regulation and compliance activities. 

DMP does not have clear environmental objectives to define the purpose, or measure the 

success of, its environmental regulatory functions. The establishment of clear environmental 

outcomes will enable DMP to establish outcomes-based KPIs, improve the clarity of the 

environmental obligations it imposes and inform relinquishment and mine closure processes.  

Key observations and findings 

Environmental Objectives 

The Governance Working Group members requested information to clearly understand 

DMP’s environmental policy and regulatory objectives, with a view to identify gaps and 

recommend improvements to the current regulatory framework. 

In response to the Working Group’s request, DMP published the following information 

papers3:  

1) Benchmarking and measurement against leading practice policy, processes and 

outcomes  

2) KPIs of DMP’s environmental regulation  

3) Mine closure guidelines – Environmental Outcomes  

4) Establishing environmental objectives for DMP.  

The information provided by DMP revealed two significant gaps with respect to the 

Department’s environmental regulatory role: 

• there are no clear statutory or policy objectives in terms of environmental regulation 

for DMP 

• there is no formalised framework for KPIs relating to environmental outcomes.  

In addition to these significant information gaps, the Working Groups and MAP made the 

following key observations and recommendations.  

                                                

3 Papers are located within the Governance Working Group meeting papers:  

http://www.dmp.wa.gov.au/15855.aspx
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• Overarching measurable environmental outcomes are needed throughout the life 

cycle of a project, from approval stage through construction, operational stage and 

closure. Proponents should be required to document how they are going to use 

environmental best practice throughout the project life cycle. 

• Outcomes need to allow for improvements in technologies so that when the operation 

is nearing closure, the proponent is able to use state of the art methods and 

technologies for rehabilitation. The adaptive management framework of the Mine 

Closure Plan Guidelines allows proponents to update their closure plans to reflect 

best practice. 

• The outcomes-based approach is required to give the community confidence in the 

environmental regulatory system. 

• A proposal for DMP to adopt the OEPA’s environmental objectives was discussed. It 

was agreed that the OEPA’s objectives may be too broad and not appropriate for 

DMP. Fit for purpose environmental objectives need to be developed internally and 

then discussed with stakeholders. 

• Environmental outcomes/objectives need to be linked to the regulator’s Mission 

Statement or Vision. A holistic approach to the development of environmental 

outcomes/objectives would be a good starting point. 

 
  

Recommendation 1:  
Establish clear and appropriate environmental objectives 

Implementation: 
• DMP to develop draft environmental objectives and determine how these will be 

measured. 
• Consult stakeholders on proposed environmental objectives. 
• Implement environmental objectives into DMP’s Environment Division Business 

Plan. 
• Audit current performance and outcomes being achieved as a baseline.  
• Evaluate environmental objectives (12 months following implementation). 
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Outcomes-based Performance Indicators 

DMP’s current Key Performance Indicators (KPIs) only measure efficiency of approvals 

processes. No effectiveness KPIs are in place to measure achievement of environmental 

objectives. Effectiveness KPIs are necessary to demonstrate DMP’s accountability for 

environmental regulation. 

DMP’s current KPIs are limited to the outputs and timeframes for its regulatory activities. 

While there is quarterly reporting and annual reporting of these KPIs they have limited 

meaning and are not well understood, and do not provide a robust evaluation of DMP’s 

regulatory activity to achieve outcomes. Once DMP has established its environmental 

outcomes, it will be able to develop a system of outcomes-based KPIs.  

A system of data collection, evaluation and reporting of outcomes-based KPIs will provide 

the following benefits: 

• ongoing monitoring and evaluation of DMP’s performance to inform management 

decisions 

• improved transparency and accountability through meaningful communication of DMP’s 

performance.   

Data from all projects needs to be collated and analysed so that DMP can report on the 

effectiveness of its environmental legislation and regulatory processes. The design of KPIs 

will need to consider the type of data required, and the methods and ease of data collection.   

 
  

Recommendation 2:  
Develop meaningful outcomes-based performance indicators 

Implementation: 
• Once clear environmental objectives have been established, DMP to develop 

draft outcomes-based KPIs and determine how these will be measured. 
• Consult stakeholders on proposed outcomes-based KPIs. 
• Incorporate outcomes-based KPIs into DMP’s Environment Division Business 

Plan. 
• Report against outcomes-based KPIs in DMP’s Annual Report. 
• Evaluate outcomes-based KPIs (12 months following implementation). 
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Clear environmental obligations  

Currently, the key mechanism for imposing environmental obligations under the Mining Act is 

through conditions on tenement. Clear obligations are necessary to ensure industry 

understands its requirements, and are well-informed to comply with their requirements. 

Enforceability is crucial to establish an effective compliance and enforcement framework.   

The Working Groups identified that the current system and wording of tenement conditions 

does not provide a robust and enforceable source of environmental obligations. There are 

currently an excessive number of different environmental tenement conditions in place under 

the Mining Act, and these need to be rationalised. Some tenement conditions are out-dated, 

unnecessary, not outcomes-based, unclear, use inconsistent wording, lengthy and/or 

unenforceable. 

While DMP has already commenced a substantial review of mining tenement conditions, it 

was agreed that completion of this task should be given a priority as part of the RER 

recommendations. Dedicated resources are required to progress the work. There should also 

be a focus on moving to a legislation/regulation basis for common obligations.  

The goal to establish outcomes-based conditions within DMP aligns with the work already 

being done by the OEPA in applying outcomes-based conditions to proposals approved 

under Part IV of the EP Act.  

 

  

Recommendation 3: 
Establish clear and enforceable environmental obligations for mining 
activities 

Implementation: 
• DMP to complete a review of environmental tenement conditions to ensure they 

are necessary, outcomes-based, clear, concise, enforceable and deliver a net 
environmental benefit. 

• Develop a rationalised list of environmental tenement conditions. 
• Consult stakeholders on updated tenement conditions. 
• Incorporate generic conditions in legislation/regulations. 
• Implement updated conditions. 
• Evaluate updated conditions (12 months following implementation).  
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Relinquishment process for project closure 

The current standard for project closure is based on: ‘safe, stable, non-polluting, functioning 

ecosystem’. While this is useful, alternative land use outcomes for agreed community benefit 

also need to be considered. 

DMP’s current relinquishment processes are subjective and need to be formalised to inform 

regulator decision making and provide industry with more certainty and consistency. 

Currently, mining proponents must comply with their Mining Proposal, and Mine Closure Plan 

as part of their tenement conditions. Petroleum operators must comply with their 

Environment Plan. However these require clear, measurable and enforceable obligations 

within those documents. For example, environmental outcomes from the Mine Closure Plan 

Guidelines are too prescriptive, and only cover the environmental outcomes for the end of 

the mining process. 

The environmental regulatory structure needs to be evidence-based, with proponents 

required to prove to DMP that an area has been rehabilitated to an acceptable standard for 

that project before site relinquishment and abandonment (bonds retired, conditions deleted, 

tenements or titles surrendered). Clear, objective processes and risk-based standards should 

be implemented for project closure requirements under the Mining Act and petroleum 

legislation and recognise project specific environments.  

For projects under the Mining Act 1978, bank-guaranteed unconditional performance bonds 

currently act as the main incentive for meeting closure and relinquishment obligations. Bonds 

affect borrowing capacity and company reputation. In the transition to the MRF system, 

DMP’s environmental compliance regime will need to provide comparable incentives and 

enforcement powers to those currently delivered by bonds. Transition to an MRF without 

comparable incentives and enforceability in relation to fulfilling Mine Closure Plan obligations 

presents a significant risk to the state.  
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Recommendation 4: 
Implement a robust and transparent relinquishment and abandonment process 

Implementation: 
• Revise current relinquishment process in line with a risk and outcomes-based 

framework. 
• Consult stakeholders on revised relinquishment process. 
• Implement revised relinquishment process. 
• Evaluate the revised relinquishment process (12 months following 

implementation). 
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3.2 Efficient Environmental Regulation 

Summary of Issues 

The regulatory framework in place at present is labour intensive and its activities and 

timelines are not proportionate to risk and complexity of projects. In addition, industry 

considers that there is some duplication of approval processes between agencies and 

improved efficiency and effectiveness of the Lead Agency Framework is needed. 

Issues with approvals, compliance, reporting, referrals, information sharing and delegation of 

second tier approvals were identified by industry and community stakeholders. 

Key observations and findings 

Environmental Risk Model 

DMP prepared a draft paper ‘Environmental Risk Model – Implementation of a risk-based 

model for environmental regulation’, which was presented to the Working Groups for 

discussion and feedback. It was agreed that the proposed DMP framework clearly articulates 

and formalises a risk assessment process and places the onus on determining risk and 

residual risk on the proponent. 

While the members generally expressed support for the implementation of a risk-based 

approach (which includes all projects), CCWA indicated that more information around rigour 

and transparency would need to be delivered before it could support the recommendation.  

Items identified by Working Group members for consideration in developing the 

Environmental Risk Model include: 

• Clear and agreed environmental outcomes/objectives are required for effective risk 

assessment. 

• The importance of ensuring accord between the DEC, OEPA and DMP on risk-based 

frameworks for environmental regulation. 

• Recognition of environmental sensitivity in the area of operation. 

• Avoid making the risk assessment too ‘big’ that it ultimately fails and impacts on the 

ability to have better environmental outcomes. 

• The goal is for high level risk assessment to prioritise management actions. 

• The methodology should be fit-for-purpose. 

• Penalties should be proportionate to the risk. 

• Legislation needs to be clear and enforceable. 
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It was suggested that while a risk-based approach may require more information input, it 

should lead to departmental resources being better targeted. 

The Western Australian Auditor General (2011), CMEWA (2011) and the Red Tape 

Reduction Group (2010) have all previously made recommendations around the introduction 

of a risk-based assessment and compliance methodology for environmental regulation. 

 

Recommendation 5: 
Implement a full risk-based assessment and compliance methodology for 
environmental regulation 

Implementation: 
• A risk-based framework relevant to DMP may be developed over the next 

twelve months.  
• Fundamental tasks are:  

 Review current risk-based assessment and compliance process 
decision making within DMP and other regulators.  

 Develop a risk-based framework specific to DMP, including appeals 
processes and escalation protocols for disputes. 

 Consult with stakeholders on current and proposed risk-based 
processes. 

 Implement full risk-based processes. 

Timelines 

It is proposed that criteria should be developed for timelines to match the complexity or 

proposals; perhaps in the three categories of ‘simple’, ‘moderate’ and ‘complex’.  

It was acknowledged that timelines are a target or guideline only. Efficiency KPIs will need 

reviewing if new timelines are developed. 

Programmes of Work (PoWs): the validity of PoWs is currently twelve months and has been 

flagged as impractical for both industry and government. It is recommended the validity of 

PoWs is extended to two years, and for further extensions to be contemplated in 

consideration of a risk-based approach. It was clarified that tenement conditions will still 

require that the individual disturbances are rehabilitated within six months.  

‘Stop-the-clock’: Use of timelines need to be supported by transparent guidance on their 

application, particularly ‘stop-the-clock’ processes. A review is requested which will take into 
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consideration matters such as escalation protocols, proponent/peak body’s education and 

the maximisation of opportunities for parallel processing. 

Outsourcing: The exploration of opportunities for external involvement in regulatory activities 

was proposed by both industry and DMP Environment Division. CCWA expressed concern 

regarding the potential for conflict of interest. DMP suggested that areas to explore for third 

party involvement may include system development, test work and auditing, but not 

assessments or inspection activities.  

It was suggested that there could be a role for third party contractors to validate information 

for proponents to improve quality and timelines. It was noted a peer review process for 

proponents would be a potential tool to improve approvals efficiency. 

The Industry Working Group (2009), CMEWA (2011) and AMEC (2012) have previously 

made recommendations encouraging agency use of external resources. 

 

Roles and responsibilities 

Clear roles and responsibilities for agencies were noted as being crucial in addressing 

approvals process issues, particularly in the area of duplication. 

A systematic method of clarifying roles and responsibilities between DMP and other agencies 

may be to document what is currently in place, ‘evaluate’, ‘consult’, ‘plan’ and then 

‘implement’. It was agreed that Memoranda of Understanding (MoU) should provide more 

detail for increased clarity between agencies. 

Recommendation 6: 
Revise timelines and efficiency performance indicators, in line with risk-based 
regulation 

Implementation: 
• Program of Work validity duration – to be extended to two years, and the 

appropriate duration to be reviewed through consultation with stakeholders and 
consideration of what is occurring in other jurisdictions. 

• Develop new timelines based on complexity criteria and review ‘stop-the-clock’ 
for implementation by 1 July 2013. 

• Outsourcing – DMP policy position to be prepared for further consultation to 
identify which regulatory activities may be appropriate for third party involvement. 
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It was established that the DEC and DMP need to develop a MoU (or similar) for mining and 

petroleum approvals to address roles, responsibilities, inspection, compliance and 

information sharing.  

DMP needs to ensure that appropriate legal agreements/legislation/formal processes are in 

place for inter-agency arrangements. 

The Keating Review (2012) has previously made recommendations on the establishment of 

administrative arrangements, such as MoUs, to clarify responsibilities and to enable 

agencies to more efficiently discharge their responsibilities.  

Native Vegetation Clearing Permits: It was noted that the process for a Native Vegetation 

Clearing Permit is more detailed than the current Mining Proposal process. If the clearing 

principles could be integrated into Mining Proposal and Programme of Work (PoW) 

processes, then the potential for exemptions could be explored so that the clearing principles 

may be adequately addressed in the one process. 

The Industry Working Group (2009) made a recommendation regarding the integration of the 

clearing principles into the mining and petroleum proposal assessment processes. 

‘Case management’ model: may resolve some of the approvals process duplication issues 

experienced by Industry. 

The concept of a continuously evolving common approval document, with version control for 

staged approval processing was considered (the document could exist in an on-line 

environment). It was concluded that while there may be some issues associated with the 

concept, it is worthy of consideration in a potential case-management model. 

 

Recommendation 7: 
DMP will work with other agencies to improve efficiency and eliminate 
duplication 

Implementation: 
• Define and document the current information sharing arrangements, roles and 

responsibilities. 
• Evaluate inter-agency arrangements and case management model. 
• Plan remedial measures (e.g. MoUs, detailed working arrangements,

legislative/policy/process changes). 
• Consult stakeholders on proposed remedial measures. 
• Implement remedial measures. 
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Lead Agency Framework 

Projects included on the Lead Agency list (level two and three projects) are based on size 

and complexity criteria. DMP, as a Lead Agency, assists with the coordination of approvals 

(i.e. not a ‘facilitator’). 

Industry has identified that the Lead Agency Framework has had limited effect on addressing 

its concerns on matters such as approvals process duplication, lack of timeliness and lack of 

transparency, particularly in the case of level one projects.  

It was noted that some of the improvements that have occurred to assist level one projects, 

such as online lodgement and approvals tracking, are not well publicised. A DMP Lead 

Agency Toolkit is being developed in consultation with AMEC and CMEWA. 

Issues for consideration in a broader review of the DMP Lead Agency Framework review 

may include: 

• duplication, timeliness and transparency 

• clear, detailed information about what is being currently delivered and how the 

deliverables are achieved for all Lead Agency Framework levels 

• whether it is achieving what it was originally intended to 

• the possibility of an expanded scope of projects to be included in the process 

• whether the framework is still a priority of government 

• benchmarking against similar regulatory regimes. 

 

 

  

Recommendation 8: 
Improvements in cross-agency policies, such as the Lead Agency 
Framework, will be addressed in appropriate inter-governmental forums 

Implementation: 
• Review DMP’s implementation of its role in the Lead Agency Framework.  
• Consult with stakeholders on proposed enhancements and implement by the 

end of 2013. 
• Utilise appropriate inter-governmental forums to discuss and improve cross-

agency policy 
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3.3 Improved Transparency and Communication 

Summary of issues 

Industry and community stakeholders and previous independent reports identified the lack of 

transparency as a key issue for DMP’s environmental regulatory processes.  

Some stakeholders identified the need for: 

o increased direct contact between interested parties and the proponent for the 

resolution of issues 

o public input on Mining Proposals and Mine Closure Plans prior to decision making 

o opportunities for proponents and third parties to appeal certain decisions made by 

DMP 

o greater transparency over how DMP determines whether a project is significant 

enough for referral to EPA 

o DMP’s information system, the Environmental Assessment & Regulatory System 

(EARS), to have better alignment with industry, regulator and community needs, 

including transparency, effectiveness, and compliance monitoring 

o KPIs monitoring and reporting for meaningful communication of DMP’s 

performance to industry and the community.  

Stakeholders requested that they be kept updated on the implementation of RER 

recommendations and have continued opportunities for input. 

In addition, DMP’s provision of information, guidelines and policy needs to identify and 

promote excellence in environmental management. 

Prior to DMP implementing the transparency framework, the criteria, priorities, benefits and 

risks of publishing information need to be determined, with consideration of the various 

factors below identified by MAP and the Working Groups.  

Key observations and findings 

Transparency 

DMP developed a ‘Summary of transparency in decision making in environment 

approvals’ 4document for consideration by the Governance Working Group. The Working 

Group identified that:  

• Proposed tasks need to be assessed and prioritised 

                                                

4 Papers are located within the Governance Working Group meeting papers – 8 October 2012: 

http://www.dmp.wa.gov.au/15855.aspx
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• Considerations include commercial-in-confidence, information burden, resources to 

manage information, and impacts on approvals timelines. 

Seven key areas were identified and discussed to improve transparency:  

1. Public notification of all regulatory applications lodged with DMP – this will involve 

publishing summary information on the DMP website about a lodged application 

(applicant name, tenement/title location of proposal and activity description). 

2. Opportunity for public input on Mining Proposals and Mine Closure Plans prior to 

decision making. 

3. Publication of DMP’s regulatory assessment reports for Mining Proposals and Mine 

Closure Plans. 

4. Opportunities for proponents and third parties to appeal certain decisions made by 

DMP. 

5. Publication of all approvals/granting instruments. 

6. Public availability of all submitted AERs (excluding commercially sensitive 

information) 

7. Publication of DMP’s audit activity (details on the number of audits and inspections 

undertaken by DMP, the number of non-compliances identified and enforcement 

actions undertaken). 

CMEWA tabled a paper on behalf of the Non-Government Organisation and Industry 

Environment Forum (NIEF) entitled: ‘Transparency in Mining Assessments and Regulation’5. 

The NIEF paper details some principles that should be considered when improving 

transparency as well as some analysis of the existing level of transparency in other 

government agencies: procedural fairness, accountability, resourcing and timeliness.  

The Governance Working Group supported the recommendations in the NIEF Paper: 

• Expand DMP transparency targets to include the four fundamental levels of 

‘communication’, ‘consultation’, engagement’ and ‘statutory requirements/ 

accountability’. 

• Develop a standardised agency approach or a single online access point for tracking 

approvals applications and reporting agency performance. 

                                                

5 Papers are located within the Governance Working Group meeting papers – 8 October 2012: 

http://www.dmp.wa.gov.au/15855.aspx
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• Develop a single online access point for agency information regarding approvals 

processes including legislative requirements, proponent and agency responsibilities, 

communication channels and statutory timeframes. 

Publication of approvals documents 

Transparency is not just about regular reporting from DMP; it is about third-party verification 

of how decisions are made at the four key decision points: 

o Programmes of Work (PoWs) 

o Mining Proposal 

o Mine Closure Plan 

o Annual Environmental Reports (AERs) 

CCWA recommended that documents around the decision points need to be accessible to 

the public, and at pre-approval stage, so that the public can have a say prior to approval 

being given.  DMP could advertise approvals for public comment on the DMP website. There 

is also currently no public register of breaches and DMP environmental enforcement actions. 

Programmes of Work 

• With over 3,000 PoW applications each year, it is impractical to publish all of them and 

make them subject to public appeal. Much of the information is also commercially 

sensitive.  

• PoW information is of interest to a discrete group, and access could be given based on a 

demonstrable interest, but there may be issues in managing this access. MAP decided 

that it is not practicable to publish Programs of Work at this time.  

Mining Proposals and Mine Closure Plans 

• Mining Proposals and Mine Closure Plans at pre-approval stage are a priority for 

increased transparency. 

• Under section 38 of the Environmental Protection Act 1986 Mining Proposals may be 

referred to the OEPA by third parties. CCWA considers that there needs to be greater 

transparency over how DMP determines whether a project is significant enough for 

referral to OEPA. 

• If Mining Proposals were made public, this would achieve greater transparency without 

requiring a formal public consultation process, and may encourage direct contact 

between interested parties and the proponent for the resolution of issues.  

Timeline impacts are unlikely, as the period for referral would occur concurrently with 

DMP’s assessment of the proposal. 
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Annual Environmental Reports 

• DMP is developing systems to allow industry to submit AERs online, and is working with 

stakeholders on making summary (non-confidential) information from the AERs public.  

• CCWA is not satisfied with ‘summary information’; however Mining Proposal  

post-approval conditions are already public, so the community will be able to determine 

what has been achieved. 

• If non-compliance is reported publicly in AERs and not addressed, the regulator and 

industry are exposed to risk. The Victorian Environmental Protection Authority is facing 

significant legal challenges with publication of AER's. Publication of AER data requires a 

mature environmental regulator with an effective compliance regime.  
 

 

  

Recommendation 9: 
Implement a formal Transparency Strategy for DMP  

Implementation: 
• Evaluate feasibility/issues for publication of: 

o DMP’s regulatory assessment reports for all Mining Proposals and Mine 
Closure Plans. 

o Approvals/granting instruments.  
o Annual Environmental Reports (excluding commercially sensitive 

information).  
o DMP’s audit activity (details on the number of audits and inspections 

undertaken by DMP, the number of non-compliances identified and 
enforcement actions undertaken). 

• Develop the draft Transparency Strategy including: 
o Consider procedural fairness, accountability, resourcing, and 

timeliness. 
o An appeals process for DMP environmental decisions (noting there are 

differing views and expectations as to which, if any, new appeal 
mechanisms are to be implemented). 

o Review and enhance EARS online tracking system: 
 Include a post-approvals compliance monitoring system.  
 Provide information on approvals referred to other agencies. 

• Consult with stakeholders.  
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Ongoing Consultation on Reform 

An ongoing review mechanism including stakeholder consultation was proposed, to ensure 

that recommendations are implemented. This may also include evaluation of existing 

advisory mechanisms. 

Industry suggested that the Directors General Working Group (DGWG) include oversight of 

the reform implementation process as an ongoing agenda item, to help drive the changes.  

MAP recommends the establishment of a new Advisory Panel with new terms of reference. 

This will continue the forum for stakeholder input and direction on the implementation of 

reforms by DMP. This should commence in early 2013 with representation from the 

stakeholder groups currently represented on MAP. 

 

 

  

Recommendation 10: 
Implement improved stakeholder consultation and communication  

Implementation: 
• Evaluate existing stakeholder advisory mechanisms e.g. Mining Industry Liaison 

Committee (MILC). 
• Develop ongoing stakeholder advisory mechanisms. 
• Develop a comprehensive communications strategy to ensure a coordinated 

approach to external communications. This could include: 
o Environment Open Day or city/regional Environment Road Shows. 
o Environment e-Newsletter etc. 
o Increased online presence to share best practice ideas. 

• Consult with stakeholders.  
• Implement Communications Strategy and advisory mechanism.  
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3.4 Effective Compliance Framework 

Summary of issues 

Compliance assurance is fundamental to maintain the integrity of the regulatory regime. 

While external reform pressures in Western Australia have typically focused on approvals 

performance, more recently there has been increased focus on compliance to ensure a 

robust regulatory regime.  

• Since 2009, DMP has been reviewing and implementing improvements to its 

compliance and enforcement program.  

• In 2011, the Western Australian Auditor General’s Report identified the need for DMP 

to improve the transparency and accountability of its compliance procedures.  

• In 2012, the recent passing of the Mining Rehabilitation Fund Act provides further 

impetus for a robust compliance regime.  

Key observations and findings 

Legislative framework for compliance on mine sites 

The Compliance Working Group focused on regulation of mining as the environmental 

regulation of the petroleum industry is strengthened by the recent passing of environmental 

regulations under each of the WA Petroleum statutes.  

There are clear shortcomings in the existing legislative framework for environmental 

regulation under the Mining Act 1978, and the Compliance Working Group identified the 

Mining Act may not be the most appropriate legislation for environmental regulation of mining 

activity, for the following reasons. 

• The Mining Act is founded on the administration and regulation of land access rights 

through grant of tenure.  

• Environmental obligations are imposed through secondary approvals via conditions 

on tenement, under the primacy of the Environmental Protection Act 1986.  

• The Mining Act has no jurisdiction without Mining Act tenure and therefore cannot 

regulate State Agreements or Minerals to Owner rights.  

The Working Group identified that a whole of government analysis is required to identify the 

optimum legislation and administrative framework for the holistic environmental regulation of 

mining. However, due to the enormity of this task, it may be necessary to develop an 

effective compliance and enforcement framework under the Mining Act as a first step.  
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An effective compliance framework is founded on: clearly articulated environmental 

outcomes; and clear and enforceable obligations imposed by the assessment and approvals 

regime which reflect those outcomes. These two requirements have also been identified for 

implementation by the Approvals Working Group6 and will inform DMP’s development of an 

improved compliance framework.  

The key aspects identified by the Compliance Working Group were that the compliance 

regime needs to have effective machinery that can:  

 

                                                

 

• Impose specific obligations to address emerging risks not identified in approval 

obligations. 

• Promote and enforce compliance with obligations through a range of compliance 

tools, including administrative orders and civil penalties.  

• Be applicable to all stages of project development: approvals, operations and closure.  

Recommendation 11: 
Establish an appropriate legislative framework for the environmental regulation 
of mining  

Implementation: 
• Define the scope of DMP’s environmental regulation responsibility to inform the 

establishment of clear and enforceable environmental obligations under the 
Mining Act with a range of tools to promote and enforce compliance at all stages 
of project development. 

• Identify opportunities for whole of government arrangements and legislation for 
the environmental regulation of mining. 

External Review of Enforcement Decisions 

The need for an external review forum was acknowledged, to provide the benefit of 

independent review of enforcement decisions such as administrative orders, if escalated 

above the initial internal review process. Several Australian jurisdictions have specialised 

court structures to support the administration of environmental and resource development 

legislation. Specialist courts provide expertise in their fields and provide an independent 

review of agency decisions. The appropriate forum would need to be resourced to manage 

any increased workload and role, so that escalated appeals can be heard in a timely manner.   

6 MAP Recommendations 1, 2 and 3 
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The Warden’s Court, established under the Mining Act, is currently responsible for hearing 

and determining objections to the grant of tenure. The Compliance Working Group 

suggested investigating whether the Court’s role could be expanded, if appropriate, to 

consider compliance matters. Other options include the use of the State Administrative 

Tribunal. 

 

Recommendation 12: 
Examine the feasibility of implementing an external review mechanisms for 
enforcement decisions of environmental compliance matters (other than 
Environmental Protection Act processes) 

Implementation: 
• In the development of legislation, identify the functions required by an 

independent external review forum 
• Assess the feasibility of available forums to provide those functions and required 

resourcing. 
• For functions deemed appropriate and feasible, establish the necessary 

legislative provisions.  

Administrative Framework 

DMP needs to clearly articulate its objectives and principles which underpin its administration 

of enforcement and compliance activities. This should document its planned tasks and 

decision-making processes to establish clear expectations from stakeholders. This will have 

the benefits of: 

• establishing clear expectations from stakeholders regarding DMP’s objectives, 

principles and planned activities 

• establishing a clear rationale for how DMP’s activities will promote compliance.  

There are currently articulated working arrangements with other environmental regulatory 

agencies for the delivery of the approvals process, for example, an MoU exists with the 

OEPA.  

Currently there is no such coordination for the delivery of compliance tasks between 

government agencies. There are clear opportunities to improve working arrangements with 

other environmental regulators such as the OEPA and the DEC to improve efficiencies and 

reduce duplication of inspections and compliance information collection.   
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Recommendation 13: 
Identify and articulate DMP’s administrative framework for activities to promote 
compliance in a whole of government context 

Implementation: 
• DMP to develop and publicly release an objectives statement identifying its 

compliance goals and planned activities to meet those goals. 
• DMP to establish formal administrative working arrangements with other State 

environmental regulators for the shared delivery of compliance outcomes. 

Operational Procedures 

The geographic distribution of resource development activity across WA poses a significant 

challenge to maintain inspection pressure; and compliance monitoring models in WA require 

industry self-assessment and reporting. Compliance monitoring relies on two key sources: 

• industry reporting requirements through tenement conditions for AERs 

• DMP’s site inspection regime.  

The Compliance Working Group provides the following observations and recommendations 

to improve the efficiency of compliance monitoring.  

• Industry’s reporting requirements to DMP should be clearly identified in their 

environmental obligations and align with risks to environmental outcomes under the 

Mining Act.  

• There are inefficiencies of inspections: 

o across government - several agencies will inspect the same site for different 

as well as duplicating issues. To improve inspection presence and information 

collection, DMP should explore utilising potential synergies with the inspection 

regime of other environmental regulators.  

o within DMP – follow-up site visits are required to investigate and collect 

evidence after identifying non-compliance on inspection. DMP’s efficiency 

could be improved through further investigation skills training for staff.  

• An IT system is needed to manage the compliance process, so that inspectorate staff 

can monitor progress and readily see the past history for each company/site. It was 

noted a ‘Post Approvals Compliance Monitoring’ unit for DMP’s EARS system has 

been flagged for development and this would contribute to the collection and 

accessibility of compliance monitoring information.   
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Currently, the DMP staff responsible for assessment and approvals of resource activities are 

also responsible for compliance monitoring and enforcement. However, these employees are 

subject to KPIs for assessment and approval activities to maintain its ISO9001 rating. 

Approvals statistics are publicly reported each quarter on DMP’s website. To improve DMP’s 

environmental compliance and enforcement framework, there needs to be equivalent 

accountability for delivering compliance services.  

 

  

Recommendation 14: 
Establish clear operational procedures to improve efficiency, effectiveness and 
accountability of compliance delivery  

Implementation: 
• Formalise the risk-based inspection planning approach. 
• Coordinate inspections and compliance information sharing with other 

environmental regulators. 
• Provide investigation skills training to environmental officers. 
• Develop the appropriate information systems to enable the collection, monitoring 

and reporting of compliance data. 
• Establish clear responsibility and accountability for environmental officers for the 

delivery of compliance outcomes through compliance KPI monitoring and 
reporting. 
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4 Evaluation and Continuous Improvement 

Systems will be implemented to ensure ongoing effectiveness and efficiency is embedded in 

DMP’s environmental regulation: 

• External accreditation of all environmental regulatory processes. 

• Ongoing monitoring and reporting of key performance indicators informs resource 

allocation and identifies opportunities for improvement. 

• Improvements to operations and services are informed by external peer and 

stakeholder reviews of processes. 

• Environmental practices which go beyond the level required for compliance are 

promoted and recognised. 

Feedback from the proposed ongoing stakeholder consultation mechanism (under 

Recommendation 10) will also inform DMP on the effectiveness of reforms and identify 

improvement opportunities.  
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Mining Industry Liaison Committee (MILC) 

Membership- Meeting Attendance  

AMEC   Graham Short 2012-2015   
  Bryan Smith   2012-2015 
  Stuart House  2013 
 
APLA  Sean Ashcroft 2012 
  Kevin Price  2012-2015 
  John Plummer 2012-2015 
  Mike Lucas  2015 
 
CME  Andrew Winter 2012 
  Patrick Warrand 2012 
  Jeff Waddington 2012 
  Debbie Fletcher 2012-2013 
  Tim Netscher  2012 
  Al Coutts  2012-2013 
  Warren Stewart 2013-2015 
  Nicole Rooke  2013-2014 
  Ingrid Hebron  2013-2014 
  Kane Moyle  2014-2015 
  Ian Shipton  2015 
 
 
This list does not include AMPLA representatives.  
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The Reforming Environmental Regulation Advisory Panel (RERAP) 

Term 2013 - 2015 

Membership: 

Chairperson 
Dr Phil Gorey 
Executive Director, Environment Division  
Department of Mines and Petroleum  

Panel members 
Simon Bennison 
Chief Executive Officer, AMEC 
Representing Association of Mining and Exploration Companies 
(AMEC) 

Mike Lucas 
President, APLA 
Representing Amalgamated Prospectors and Leaseholders 
Association (APLA) 

Andrew Taylor 
Senior Policy Advisor, APPEA 
Representing Australian Petroleum Production and Exploration 
Association (APPEA) 

Kane Moyle 
Manager – Environment, CMEWA  
Representing the Chamber of Minerals and Energy WA (CMEWA) 

Harry Backes 
State Director Western Australia, CCAA 
Representing Cement Concrete & Aggregates Australia (CCAA) 

Patrick Pearlman 
Principal Solicitor, EDOWA 
Representing Environmental Defender's Office of WA (Inc) (EDOWA) 

Gary Peacock 
Chairman, Private Property Rights & Resources Sub-Committee  
Representing Pastoralists and Graziers Association of WA (Inc) (PGA) 

Richard Riordan  
General Manager Project Facilitation 
Representing Department of State Development (DSD) 

Alan Sands (2013 -2014)  
Executive Director Licensing and Approvals 
Representing Department of Environmental Regulation  
 
Kelly Faulkner (2015)  
Executive Director Licensing and Approvals,  
Representing Department of Environment Regulation (DER) 



Anthony Sutton  
Director, Assessment and Compliance Division  
Representing Office of the Environmental Protection Authority (OEPA) 

John Connolly 
Director Regulation 
Representing Department of Water (DoW) 

Nic Dunlop 
Representing Conservation Council of Western Australia 
 
Nic Woolfrey (2015) 
Manager Environmental Management Branch 
Representing Department Parks and Wildlife (DPaW) 
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Terms of Reference  
Reforming Environmental Regulation (RER) Advisory Panel  
Members 
Name, Title & Employer Representing 

Dr Phil Gorey (CHAIRPERSON) 
Executive Director, Environment Division  

Department of Mines and Petroleum (DMP) 

Mr Kevin Price, Secretary Amalgamated Prospectors and Leaseholders Association (APLA) 
Mr Simon Bennison, Chief Executive Officer. Association of Mining and Exploration Companies (AMEC) 
Mr Damien Hills, Associate Director 
Environment 

Australian Petroleum Production and Exploration Association (APPEA) 

Mr Kane Moyle, Manager - Environment Chamber of Minerals and Energy WA (CMEWA) 
Mr Harry Backes, State Director Western 
Australia 

Cement Concrete & Aggregates Australia (CCAA) 

Mr Gary Peacock, Chairman - Property and 
Resources Committee 

Pastoralists and Graziers Association of WA (Inc) (PGAWA) 

Dr Nic Dunlop, Environmental Science & Policy 
Coordinator 

Conservation Council of Western Australia (CCWA) 

Mr Patrick Pearlman, Principal Solicitor Environmental Defender's Office WA (EDOWA) 
Mr Alan Sands, Director, Environmental 
Regulation Division 

Department of Environment Regulation(DER) 

Mr Anthony Sutton, Director, Assessment and 
Compliance Division 

Office of the Environmental Protection Authority (OEPA) 

Mr Richard Riordan General Manager Project 
Facilitation 

Department of State Development (DSD) 

Mr John Connolly, Director Regulation Department of Water (DoW) 

Objective of the Reforming Environmental Regulation initiative 
To implement within the Department a best practice: 

- environmental regulatory framework for the Western Australian mineral and energy 
resources sector; and 

- business model that ensures efficient service delivery strategies.  

Background 
The Department of Mines and Petroleum (Department) is implementing a consultative Reforming 
Environmental Regulation (RER) program to fully integrate the principles of best practice 
environmental regulation into its regulatory services. The principles critical to the success of the 
reform are to ensure that the regulatory services incorporate accountability, transparency, 
predictability and proportionality and are targeted. 

The Minister for Mines and Petroleum formed a Ministerial Advisory Panel (MAP) to provide 
recommendations to him on the implementation of best practice environmental regulation. MAP 
operated from June to December 2012 and produced a report with 14 recommendations. The 
Minister for Mines and Petroleum and the Department support the implementation of these 
recommendations. 

The focus of the Reforming Environmental Regulation Advisory Panel (RERAP) will be to provide a 
forum for industry, community organisations and other State Government agencies at a whole of 
government level to advise the department on the implementation of the MAP recommendations.  
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The Environment Division, within the Department, is responsible for implementing the RER 
initiatives. 

The Department’s current role is to:  

- undertake environmental impact assessment (EIA) and compliance monitoring under the 
Mining Act 1978; Petroleum and Geothermal Energy Resources Act 1967; Petroleum 
(Submerged Lands) Act 1982; Petroleum Pipelines Act 1969;  

- investigate and enforce compliance with EIA approvals;  
- provide information products on its regulatory services; and  
- provide advice to other government agencies.  

Role 
The Reforming Environmental Regulation Advisory Panel will provide advice to the Department on 
the development and implementation of the MAP recommendations and priorities: 

Clear Environmental Objectives 
Recommendation 1: Establish clear and appropriate environmental objectives 

Recommendation 2: Develop meaningful outcomes-based performance indicators 

Recommendation 3: Establish clear and enforceable environmental obligations for mining activities  

Recommendation 4: Implement a robust and transparent relinquishment and abandonment process 

Efficient Environmental Regulation 
Recommendation 5: Implement a full risk-based assessment and compliance methodology for 

environmental regulation 

Recommendation 6: Revise timelines and efficiency performance indicators, in line with risk-based 
regulation 

Recommendation 7: DMP will work with other agencies to improve efficiency and eliminate duplication 

Recommendation 8: Improvements in cross-agency policies, such as the Lead Agency Framework, will 
be addressed in appropriate inter-governmental forums 

Improved Transparency and Communication 
Recommendation 9: Implement a formal Transparency Strategy for DMP  

Recommendation 10: Implement improved stakeholder consultation and communication  

Effective Compliance Framework 
Recommendation 11: Establish an appropriate legislative framework for the environmental regulation of 

mining  

Recommendation 12:   Examine the feasibility of implementing an external review mechanism for 
enforcement decisions of environmental compliance matters (other than EP Act 
process) 

Recommendation 13:  Identify and articulate DMP’s administrative framework for activities to promote 
compliance in a whole of government context.  

Recommendation 14: Establish clear operational procedures to improve the efficiency, effectiveness and 
accountability of compliance activities  

 
Priorities:   

1. Increased life of Programme of Work approval 
2. Review of Environmental Tenement Conditions 
3. Establish Clear and Appropriate Environmental Objectives 
4. Reduce Duplication and Overlap 
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Scope 
The Panel will provide advice to the Department on: 

• the implementation of the MAP recommendations  
• other opportunities to enhance environmental regulatory services in line with the principles of 

best practice environmental regulation. 

The Panel does not have decision making powers, and will not become involved in the day-to-day 
functioning, specific regulatory decisions, processes or administration of the Department. 

Stakeholders will ensure that reforms do not have negative impacts on other agencies and that 
extractive industries approvals under local government are considered. 

Resources and Budget 
In addition to the Chair, the Department will also commit resources to support the Panel including: 
Mr Simon Skevington Project Director, Reform Group  
Mr David Eyre Project Manager, Reform Group 
Ms Kate Buckley A/Project Manager, Reform Group 
Ms Trish Edgar A/Project and Policy Officer, Reform Group 
Mr Richard Smetana Environmental Officer, Reform Group  
Dr Marnie Leybourne General Manager Administration and Reform, Environment Division 
Mr Steve Tantala Director Operations, Environment Division 

Any reasonable travel costs accrued in support of the Panel will be paid by the Department.  

Governance 
The Advisory Panel will be chaired by Dr Phil Gorey, Executive Director Environment Division, and 
will report on progress regularly to the Director General, Department of Mines and Petroleum, which 
will be responsible for reporting to the Minister for Mines and Petroleum.  

Reporting Structure and Process 
The Advisory Panel may consider or provide advice on matters out-of-session, where required. The 
Panel will be provided with a progress report from the Department as a standing agenda item.  

Term 
The Panel will commence at the first meeting of the Panel, and operate until December 2014. 
 
Prior to December 2014, the Panel may make a recommendation to the Department regarding 
future operation of the Advisory Panel. The Panel may cease if the Director General or a majority of 
members determine that the Panel has completed its objectives, or is no longer required. 

Frequency of Meetings 
Meetings will be bimonthly. However, the frequency of, or need for, meetings can be scheduled as 
deemed necessary by the Chair, subject to sufficient advance notice being provided to members. 

Representatives, Proxies and Observers 
Industry bodies and government agencies will nominate appropriate representatives to the Panel, 
and select a suitable proxy in case the Panel member cannot attend. 

Panel members must commit to attending all meetings. If unable to attend, they must ask their proxy 
to attend on their behalf. Panel members are expected to share any information and 
correspondence from the Panel meetings with the organisation they represent. 

Proxies must be approved by the representative organisation, and is responsible for passing on 
correspondence to the Panel member. 
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Should a Panel member need to cease involvement in the Panel for any reason, they must notify the 
organisation that they represent, advising them to nominate a replacement. 

Representatives may invite observers, but this should be minimised and observers cannot 
participate in meeting discussions. The Department should be given two weeks’ notice, to prepare a 
suitable venue. 

Workshops  
Workshops may be held to conduct detailed work on the reforms.  

Panel members are invited to nominate a person to attend each of the workshops where 
appropriate. Nominees should preferably be people who deal with environmental/regulatory issues 
on a regular basis. The person nominated may be different for each workshop. Representatives 
from other stakeholder groups may also be nominated. 

Workshop recommendations will be provided to the Panel.  

Information Management 
Recording of Proceedings 
Meetings will be formally structured. The Agenda and supporting information papers should be 
provided to Panel members as early as possible in advance of each Panel meeting. 

Summarised Minutes and Actions will be circulated to Panel members as soon as possible for 
feedback and confirmation before being published on the Department’s website. If no consensus is 
reached or there is dissent by the Departmental Advisory Panel, this will be recorded in the minutes.  

Obligations 
Director General 
The Director General appoints the Chair to facilitate meetings, as well as supporting the Reform 
Group where appropriate.   

Chairperson / Executive Director, Environment Division 
The Chairperson facilitates each meeting and ensures that the Department considers the advice and 
feedback from the Panel in further development and implementation of the regulatory reforms, and 
provides appropriate support to the work of the Panel.   

The Chairperson will also represent the regulator, providing advice and information papers as 
required. 

Project Director, Reform Group 
The Project Director, Reform Group will ensure that the Project Team provides appropriate and 
timely executive support to the work of the Panel, and is responsible for project managing 
implementation and communication of the reforms. 

Industry and Community Groups and Government Agencies  
Industry and community groups and government agencies are responsible for nominating suitable 
representatives and proxies to the panel, providing advice to the Department via the panel 
members, and communicating with their constituent members. 

Panel Members & Proxies 
Panel members and their proxies are responsible for representing their respective organisation in 
contributing advice to the Panel and must relay information and correspondence back to those 
groups. 
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Preface 
 
 
The Department of Mines and Petroleum (DMP) is Western Australia’s lead agency in 
attracting private investment in resource exploration and development.  This is achieved 
through the provision of geoscientific information on mineral and energy resources and 
management of equitable and secure titles systems for the mining, petroleum and 
geothermal industries.   
 
The department also carries prime responsibility for regulating these extractive industries as 
well as dangerous goods in Western Australia.  DMP collects resource royalties on behalf of 
the State Government and ensures that the highest level of safety, health and environmental 
standards are achieved in accordance with State and Commonwealth legislation, regulation 
and policies. 
 
The resources sector in Western Australia has demonstrated its capacity to evolve and 
develop and, at the same time, DMP has maintained a focus on ensuring that its regulatory 
frameworks, and the administrative practices it employs, are contemporary to support 
responsible resource development in Western Australia.  
 
As part of that ongoing reform program, the department is now proposing to recommend to 
Government a number of amendments to the Mining Act 1978, Mining Regulations 1981, 
Mining Rehabilitation Fund Act 2012 and the Mining Rehabilitation Fund Regulations 2013 
which are intended to facilitate greater transparency, streamline the approvals processes and 
strengthen compliance. 
 
This consultation paper has been prepared to explain the proposed amendments, which are 
primarily of an administrative nature, and the expected benefits to the Government, 
community and industry. 
 
The proposed amendments are open for public comment until 27 September 2013.  
Feedback will help to ensure that proposed amendments are appropriate and workable.  It is 
intended that a final proposal for legislative amendments will be presented to the 
Government before the end of 2013.  
 
I encourage you to read this consultation paper and to submit your comments on the 
proposed amendments to the mining legislation. 
 
 
 
 
 
 
Phil Gorey 
EXECUTIVE DIRECTOR ENVIRONMENT 
 
 
27 August 2013 
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Submissions 
 
 
 
The Department of Mines and Petroleum (DMP) invites people to make a submission on 
proposed amendments to the Mining Act 1978, Mining Regulations 1981, Mining 
Rehabilitation Fund Act 2012 and the Mining Rehabilitation Fund Regulations 2013.   
 
All submissions will be considered by DMP before the amendments to the mining legislation 
are presented to the State Government.  All submissions made to DMP will be publicly 
available. 
 
Remember to include: 

 your name; 

 address; and 

 date. 
 
Points to keep in mind: 

 clearly state your point of view; 

 indicate the source of your information if applicable; and 

 suggest alternative recommendations where necessary. 
 
 
Electronic submissions are welcome to: 
 
reform@dmp.wa.gov.au 
 
 
Submissions must be received by 5.00pm on Friday 27 September 2013. 
 
 
If you have any queries, please contact one of the following DMP officers: 
 
Mr Simon Skevington, Project Director Reform on (08) 9222 3632; or 
 
Dr Phil Gorey, Executive Director Environment on (08) 9222 3290. 
 
 
Copies of the current Mining Act 1978; Mining Rehabilitation Fund Act 2012 and the 
associated regulations are available on the State Law Publisher’s website at 
www.slp.wa.gov.au.  

 
 
 
 
 
 
 
 

http://www.slp.wa.gov.au/
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1. Introduction 

The Department of Mines and Petroleum (DMP) is Western Australia’s lead agency in 
attracting private investment in resources exploration and development.  It also carries prime 
responsibility for regulating these extractive industries in the State.  DMP undertakes its 
environmental regulatory role within a State and Federal regulatory framework. 
 
Its key roles in this regard are to: 
 undertake environmental impact assessment and compliance monitoring under the 

Mining Act 1978 (Mining Act); Petroleum and Geothermal Energy Resources Act 1967; 
Petroleum (Submerged Lands) Act 1982; and the Petroleum Pipelines Act 1969; 

 investigate and enforce compliance with environmental impact assessment approvals; 
and 

 provide information on its regulatory services and provide advice to other government 
agencies.  

 
It is recognised that proposals which may have environmentally significant1 impacts are 
subject to Part IV of the Environmental Protection Act 1986.   
 
Following the commencement of the Mining Act in 1982, which allowed specific conditions to 
be placed on mining leases for environmental management, the department’s environmental 
regulatory role has evolved into one of its core functions.   
 
After the Mining Act commenced, other secondary environmental approval requirements 
were introduced (both administratively and legislatively) over the following years.   
 
These include:  
 amendments to the Mining Act in 1990 to introduce powers to place conditions on 

exploration and prospecting tenements to control environmental impacts;  
 amendments to the Mining Act in 2006 requiring the submission of Mining Proposals, 

replacing the ‘notice of intent’, and in 2010 a requirement for the submission of Mine 
Closure Plans;  

 amendments to the Mining Regulations in 2012 to enable specific Annual 
Environmental Reports to be made publicly available; and 

 commencement of the Mining Rehabilitation Fund Act 2012 to reform the mining 
securities arrangements in Western Australia. 

1.1 Regulatory approvals reform 

Over the last four years, the Western Australian Government has implemented substantial 
improvements in reforming the approval processes.  These reforms were in the context of the 
State Government’s priority to improve the approvals process for new business activities, 
and have been well supported by stakeholders. 
 
Consistent with this reform strategy, in May 2012 DMP announced the implementation of its 
Reforming Environmental Regulation (RER) program to fully integrate a risk-based approach 
to implement the principles of best practice environmental regulation into its regulatory 
functions.   

                                            
1 Environmental significance as identified in the Environmental Protection Authority’s Guidance Statement No. 33 – 
Environmental Guidance for Planning and Development 
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The implementation of this program will align with, and complement, environmental 
regulatory reforms being pursued by other State and federal agencies, and at the whole of 
government level. 
 
Establishing a risk and outcome-based regulatory framework will ensure that DMP’s 
regulatory effort is targeted so that it protects environmental values in an efficient and timely 
manner.  This framework will be administered in accordance with the principles of best 
practice government administration – accountability; transparency; predictability; 
proportionality and targeted. 
 
The implementation of the RER process will deliver changes to the way in which the 
department administers environmental regulation, and highlight opportunities for legislative 
changes to support achievement of the program’s objectives.  The legislative changes 
proposed in this consultation paper are an example of changes that have already been 
identified through the RER process. 

1.2 Relationship to other reform programs 

Over the past few years, other Western Australian State Government agencies have also 
progressed with implementing environmental regulatory reform programs.   
 
The three agencies with significant environmental regulatory responsibility in the mineral and 
energy sector (Environmental Protection Authority, Department of Environment Regulation 
and Department of Mines and Petroleum) regularly collaborate on reform proposals which 
are of an administrative, systems and/or legislative nature.  
 
These reform programs include those of the Department of Environment Regulation (DER) to 
reform industry regulation licensing business through its Re-Engineering for Industry 
Regulation and Environment (REFIRE) initiative, those of the Environmental Protection 
Authority’s (EPA) Environmental Impact Assessment review, and DMP’s RER initiative.  
 
This collaboration assists in delivering reforms which are aligned and coordinated.  
 
The EPA and DER are part of the RER process and will continue to collaborate on the 
development of legislative amendments to further the whole-of-government approach to 
environmental regulatory reforms. 

2. Purpose of the proposed legislative reforms 

The proposed amendments to mining legislation are focused on a number of specific areas 
and make up the first of three stages of ongoing legislative reform proposed by DMP.   
 
The purpose of these amendments is to implement reforms which will facilitate greater 
transparency, streamline the approvals processes and strengthen compliance.  The first 
stage includes those amendments which are considered to be primarily of an administrative 
nature and which will not have any significant effect on the day to day operations of tenement 
holders. 
 
These changes are in line with DMP’s RER program and will assist in meeting the 
Government’s 2013 election commitments, in particular to introduce legislation which will 
support the implementation of the Mining Rehabilitation Fund (MRF), prior to the 
commencement of the mandatory levy in July 2014.  
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Stage two is anticipated to involve more complex amendments to further streamline the 
approvals processes and reduce any remaining duplication.  However, these proposed 
amendments will require further development and more extensive consultation with industry 
and relevant State Government agencies and community groups.  
 
A third stage of amendments may be required to support the implementation of a risk-based 
framework for environmental regulation.  The scope and substance of any proposed 
amendments will be determined following the development of the risk-based framework.  
 
Timing for the second and third stages is yet to be determined, but it is expected that 
consultation for these stages will commence in 2014.   

3. The proposed amendments 

The amendments proposed to the Mining Act, Mining Regulations 1981 (Mining 
Regulations), Mining Rehabilitation Fund Act 2012 (MRF Act) and the Mining Rehabilitation 
Fund Regulations 2013 (MRF Regulations), as set out in this consultation paper, are 
intended to provide for greater public transparency, make the approvals processes more 
efficient and streamlined, and promote greater compliance with the legislation.   
 
They relate to the following five key areas: 

 recovery of expenditure from the Mining Rehabilitation Fund in some circumstances; 

 issuing of infringement notices under the Mining Rehabilitation Fund Regulations; 

 issuing a single Mining Rehabilitation Fund assessment notice, instead of individual 
notices where there is more than one tenement holder; 

 streamlining the authorisation processes in the department; and  

 improving public transparency. 
 
Background information and more detail of the proposed amendments are provided below. 

3.1 Recovery of Mining Rehabilitation Fund expenditure 
 
Background 
 
The purpose of the MRF Act is to secure adequate ongoing funds for the State to rehabilitate 
land affected by mining operations, where the original operator does not fulfil its mine 
rehabilitation and closure obligations.  It establishes a pooled industry fund which will initially 
reduce and, over time, eliminate the State’s unfunded liability for abandoned mine site 
rehabilitation.  
 
The MRF Act establishes a Fund for levies paid by holders of “mining authorisations”, which 
are effectively mining tenements under the Mining Act   
 
Under the MRF Act, Fund money can be spent on rehabilitating abandoned mine sites or 
land affected by operations on abandoned mine sites.   
 
An abandoned mine site is simply land on which there has been mining that has been 
declared by the Chief Executive Officer (Director General) of the Department of Mines and 
Petroleum, by way of a notice published in the Government Gazette to be an abandoned 
mine site.  An abandoned mine site declaration can be made whether or not the operator of 
the mine is still in existence.  
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Mining tenement holders are required to rehabilitate land affected by their mining operations 
by way of tenement conditions.  Under s114B of the Mining Act, these responsibilities 
continue to apply to a person who was a tenement holder even if the tenement itself is 
expired, surrendered or forfeited.  
 
Decisions about expenditure from the MRF are made by the CEO in consideration of advice 
from the Mining Rehabilitation Advisory Panel.  There is nothing in the Act preventing MRF 
funding being allocated, even if the person responsible for carrying out the relevant work is 
still in existence.  That said, the MRF is not intended to relieve mining operators of their legal 
responsibility to rehabilitate land.  The MRF is intended, as a matter of policy, to be a source 
of last resort.  In most cases, all alternative sources of funding rehabilitation work will have 
been exhausted before a decision is made to fund the work from the MRF. 
 
Generally, rehabilitation will only be funded where the original operator cannot be found, or is 
unable to comply with their ongoing legal obligations to rehabilitate the land.  However, there 
may be some situations where environmental or safety considerations mean it is preferable 
to fund the rehabilitation in a timely manner, rather than pursue the responsible person. 
 
However, the MRF Act currently does not include any provisions to allow the State 
Government to recover the reasonable costs incurred by the MRF in undertaking 
rehabilitation work which the mine site operator has not undertaken.  While DMP would be 
able to pursue the application of penalties under the Mining Act for failures to undertake 
appropriate rehabilitation, the maximum financial penalties would likely be significantly less 
than the rehabilitation costs which would be borne by the MRF. 
 
The proposal is intended to address this issue by minimising the potential for mine site 
operators to avoid bearing the costs of rehabilitation. 
 
Proposal  
 
Under this proposal, the MRF Act will be amended to insert a new provision so that where 
money has been paid from the Fund to rehabilitate an abandoned mine site, or affected land 
relating to an abandoned mine site, part or all of the money can be recovered from the 
person responsible to carry out the work.  It is proposed that there is no time limit for the 
exercise of the recovery right.  This will provide for situations where the existence of a 
responsible person becomes apparent after the expenditure is made.   
 
The new provision will provide that this money is recoverable in court as a debt due to the 
Fund (rather than to the Crown in general).  Where more than one person is responsible for 
the work, e.g. where there are multiple tenement holders, each person will be jointly and 
severally liable. 
 

 

It is therefore proposed that the MRF Act is amended to provide that where money has been 
paid from the Fund to rehabilitate an abandoned mine site, or affected land relating to an 
abandoned mine site, part or all of the money can be recovered from the person responsible 
for carrying out the work.   
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3.2 Mining Rehabilitation Fund Infringement Notices 

Background 
 
As outlined above, the MRF Act has been recently enacted to ensure that the State has 
adequate ongoing funds available to rehabilitate land affected by mining operations, where 
the original operator does not fulfil their mine rehabilitation and closure obligations.   
 
For the integrity of the Mining Rehabilitation Fund to be maintained, the MRF Act imposes 
obligations on tenement holders and provides offences for failing to comply with these 
obligations.  
 
These penalties are generally considered appropriate, but there may be an occasion when 
an offence is at the lower end of the scale in terms of culpability and an alternative 
compliance mechanism is considered more appropriate, rather than prosecution through the 
courts.  DMP also considers its Enforcement and Prosecution Policy (March 2010) in 
determining whether a prosecution is warranted. 
 
The obligation under the MRF Act for tenement holders (under the Mining Act) to submit 
disturbance data annually is critical for the operation of the Mining Rehabilitation Fund.  
However, the prosecution, and potential application of a maximum penalty of $20, 000, in 
each instance may not be appropriate even though providing a specific deterrent to non-
compliance is necessary. 
 
Proposal  
 
In order to provide an alternative option to respond to contraventions of the MRF Act, it is 
proposed to enable infringement notices to be issued for the offence of failure to lodge 
assessment information before the due date. 
 
The capacity to issue an infringement notice for failing to provide assessment information by 
the due date was originally proposed to be included in the MRF Regulations.  However, this 
provision was not progressed at that time as it was not possible to synchronise the 
consequential amendments which were required to regulations under the Criminal Procedure 
Act 2004 and the Fines, Penalties and Infringement Notices Enforcement Act 1994. 
 
The proposed amendments will not alter the current tenement holder reporting requirements 
under the MRF. 
 
Under the proposed amendments, infringement notices could be issued for the offence of 
failing to submit assessment information on or before the due date under the MRF Act.  It is 
intended that the “modified penalty” attached to the infringement notice will be $4 000. 
 
The main benefits of the proposed amendments are expected to be: 
 penalties for failing to submit timely assessment information for MRF levy calculation will 

be proportionate to the offence;  

 a greater level of compliance, which will result in adequate funding being available for 
the rehabilitation of abandoned mines; and  

 increased compliance will mean the contribution rate can be revised downwards sooner 
than if compliance is poor. 

 
 
 
 



 

9 

 

 
It is therefore proposed to amend the Mining Rehabilitation Fund Regulations to provide for 
the capacity to issue infringement notices for the offence of failing to submit assessment 
information on or before the due date under the MRF Act.   
 
Consequential amendments will also be required to the Fines, Penalties and Infringement 
Notices Enforcement Regulations 1994 and the Criminal Procedure Regulations 2005. 
 
 

3.3 Mining Rehabilitation Fund Assessment Notices 

Background 
 
The Mining Rehabilitation Fund requires tenement holders to submit environmental data to 
the department annually using the online system, declaring the number of hectares disturbed 
and the type of disturbance.   
 
The MRF Act provides for tenement holders to be issued with assessment notices, which set 
out the amount of levy payable for a year and the date by which the payment is due.  It also 
provides for reassessment notices to be issued where the original levy amount has been 
assessed incorrectly, or calculated on the basis of incorrect data.  In addition, the Act 
provides for the issue of adjustment notices and withdrawal notices. 
 
Joint tenement holders are jointly and individually liable for any obligations attached to the 
tenement.  One practical effect of this is any arrangement that is in place between the 
tenement holders (as to the proportion of MRF levy liability to be assumed by each) will not 
be taken into consideration by DMP in determining compliance with the MRF legislation.  If 
all or part of a levy is unpaid for a year, each tenement holder is equally liable for the unpaid 
amount and any applicable interest. 
 
Where there are multiple tenement holders, DMP is required to send individual copies of 
assessment (and reassessment) notices to ensure that each person who is liable to pay is 
aware of the amount and due date.  Currently, the MRF Act requires the CEO to give 
assessment or reassessment notices to “the person liable to pay the levy”.   
 
Under the Mining Act, approximately 3 630 tenements (or 16 per cent of the total tenements 
issued) are held by multiple tenement holders.  Of these 1 100 have more than two joint 
holders.  The requirement to issue individual copies of assessment and reassessment 
notices to joint tenement holders is administratively onerous and costly.  It also increases the 
risk of miscommunication between tenement holders and can lead to over or under-payment 
of the levy.  DMP currently experiences over or under-payments of approximately 10 per cent 
of payments for rents and other associated fees, where there are joint tenement holders.  
 
Overpayment of the levy creates an additional administrative burden.  The department needs 
to identify the tenement to which the over-payment relates, and make special arrangements 
for its refund or retention in each case with the agreement of the tenement holders.  Under-
payment of the levy is associated with administrative and compliance costs, and results in 
reduced revenue to the Fund.  Under-payment also exposes the tenement holders to fines 
and penalties under the MRF Act. 
 
It is estimated that more than 6 000 assessment notices will be sent during 2014-15, with 
comparable numbers in the following years.  However, if a single notice is sent to each liable 
tenement holder, rather than multiple notices to each liable tenement holder, this number will 
reduce significantly.   
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The levy will not be payable, and no assessment notice will be sent, where information 
submitted by tenement holders confirms that the assessable land disturbance falls below a 
$50,000 threshold.  
 
Proposal  
 
It is proposed to amend the MRF Act so that, where there is more than one registered 
tenement holder for a Mining Act tenement, a single notice can be issued to a person, or to 
all the tenement holders, at a contact address nominated at the same time as assessment 
information is submitted.  This is instead of issuing a notice to each liable person, as is 
currently the case.   
 
The existing online MRF assessment data reporting system will be adjusted to require the 
nomination of a single contact address—at the time of data submission—rather than 
continuing to issue a notice to each liable person.  The address may be that of one of the 
tenement holders, a tenement management agent, or any other address.  This nomination 
will be effective for MRF purposes only.   
 
 
It is therefore proposed to amend the MRF Act so that, where there is more than one 
registered tenement holder, a single notice can be issued for that tenement. 
  
 

3.4 Streamlining authorisation processes 

Background 
 
The Mining Act requires that tenement holders submit for approval a Programme of Work or 
a Mining Proposal (including an approved Mine Closure Plan) prior to commencing ground 
disturbing activity.  The authority to approve these applications is set out in the Mining 
Regulations.  
 
The authority to approve these applications has been established in regulations by specifying 
senior positions in the department.  
 
Following research, there is no justification of the need for the independent identification of a 
statutory official to approve these environmental applications.  
 
In addition, the stipulation of specific officials under the Mining Act is problematic from an 
administrative perspective.  Most critically, any change in the organisational structure (even 
minor changes to position titles within the organisation, or a change in duties) requires an 
amendment to the Mining Regulations.  This is an administratively intensive exercise and 
therefore often delayed.   
 
While it is possible to simply update the Mining Regulations with current position titles, this 
will only provide a short-term solution.  The Mining Regulations will require updating each 
time position arrangements are altered.  DMP’s Environment Division has grown since these 
provisions were first introduced in response to a growing service delivery expectation.  An 
increased number of positions within the division are now considered appropriate to make 
decisions on such applications and therefore it is likely to increase the frequency at which the 
decision making authority must be updated. 
 
It is appropriate therefore to have an alternative approach which can minimise the 
requirement to regularly update the Mining Regulations. 
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In Western Australia, the Environmental Protection Act 1986 provides the authority to 
approve similar environmental applications (e.g. licences) to the CEO (or by delegation).  
 
Proposal  
 
It is proposed to amend the Mining Act to provide for the Director General to be authorised to 
approve Mining Proposals and Mine Closure Plans, and for the Director General to delegate 
these powers appropriately within the agency. 
 
 
 
It is therefore proposed to amend the Mining Act to directly vest the approval functions to the 
Director General for Mining Proposals, Mine Closure Plans and Programmes of Work, and 
for the Director General to be able to delegate these powers appropriately within the 
department. 
 

3.5 Improving transparency 

Background 
 
For a number of years, DMP has been implementing new systems and approaches for 
receiving applications and publication of approvals related information, with the principal aim 
of improving stakeholder understanding of departmental decisions, and facilitating the 
sharing of environmental data and reports. 
 
For instance, in June 2009, DMP introduced the new online Environmental Assessment and 
Regulatory System (EARS), and the upgraded Petroleum and Geothermal Register, which 
allowed proponents to track their applications for environmental assessment online and 
identify at what stage it is in the approvals process.  These systems show whether an 
application is under assessment by DMP or another agency, if it is on hold, and whether it 
has been approved, rejected or withdrawn from the process.   
 
In September 2011, DMP released its strategy for future transparency arrangements for its 
environmental regulation, which remains the guiding policy for improving transparency of 
environmental regulatory decisions within DMP.  
 
Further reforms were undertaken and, in 2012, the department extended online lodgement to 
petroleum environment proposals and also introduced online lodgement and publication of 
annual environmental reports lodged by mining companies.  
 
With the success of transparency reforms undertaken over the last few years, there is benefit 
in continuing to pursue the opportunities for improving transparency.   
 
In some cases, however, the legislation does not provide for public release of approvals; for 
instance: 

 DMP currently receives around 3 000 mining related proposals each year, and only 
around 1 000 of these are made publicly available in some form (Mining Proposals, 
some Mine Closure Plans, and parts of Annual Environmental Reports); and   

 the MRF Act, which commenced on 1 July 2013, requires clearance and rehabilitation 
data for approximately 20,000 tenements to be submitted to DMP annually from 1 July 
2014.  However, there are no specific provisions in the Act about the public release of 
data. 
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Removing doubt regarding the ability to publish approvals and accompanying reports 
submitted to DMP will also assist in the pursuit of a virtual environmental data library. 
 
Proposal  
 
It is common practice among Australian jurisdictions for public notification of environmental 
applications, approvals and performance reporting.  Public reporting of the activities of 
regulatory agencies is also consistent with the principles of best practice environmental 
regulation.  
 
In Western Australia, the Environmental Protection Act provides for applications, approvals 
and reporting to be made available publicly.   
 
However, in difference to the Environmental Protection Act, the proposed amendments to the 
mining legislation will provide the Director General with the option to make the information 
publicly available (guided by DMP policy), rather than establishing a statutory requirement to 
make it so.  The details of how and which plans/information/data may be made available will 
be determined by way of DMP policy. 
 
Provisions already exist in the Mining Act which allow for data or information provided to 
DMP to be released publicly if more than five years old.  This measure will allow the 
transition of all environmental data and information to be made publicly available over time. 
 
This proposal is to amend the Mining Act and regulations so that information submitted with a 
Programme of Works or a Mining Proposal, or updated versions of those plans, or any 
information submitted to comply with environmental reporting requirements, can be made 
publicly available.  The proposal is to also amend the Mining Rehabilitation Fund Act to allow 
data and information reported by tenement holders to be made publicly available by the 
Director General.   
 
 
It is therefore proposed to amend the Mining Act to provide for an approved Programme of 
Work, Mining Proposal, Mine Closure Plan, or any information submitted to comply with 
environmental reporting requirements, can be made publicly available as determined by the 
Director General. 
 
It is also proposed to amend the Mining Rehabilitation Fund Act to allow data and information 
reported by tenement holders to be made publicly available by the Director General.   
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Introduction
On 27 August 2013 the Department of Mines and Petroleum (DMP) released a consultation paper titled Proposed Amendments to the Mining Legislation, for a 
month long public comment period.

The consultation paper outlined a number of proposed amendments to the Mining Act 1978, Mining Regulations 1981, Mining Rehabilitation Fund Act 2012 
and the Mining Rehabilitation Fund Regulations 2013; which are intended to facilitate greater transparency, streamline the approvals processes and strengthen 
compliance. It is intended that a final proposal for legislative amendments will be presented to the Government before the end of 2013.

The amendments outlined in the consultation paper relate to the following five key areas:

 · recovery of expenditure from the Mining Rehabilitation Fund in some circumstances;

 · issuing of infringement notices under the Mining Rehabilitation Fund Regulations;

 · issuing a single Mining Rehabilitation Fund assessment notice, instead of individual notices where there is more than one tenement holder;

 · streamlining the authorisation processes in the department; and 

 · improving public transparency.

The Department received comments from industry, government and non-government stakeholder representatives and considered all feedback in the progression 
of the five legislative amendments outlined in the consultation paper. This document is a summary of the comments received and DMP’s responses to those 
comments.

General
While there were various specific comments provided through the responses, it is clear from the consultation process that there was general support from all 
stakeholders of the objectives to improve transparency, streamline the approvals process, and introduce appropriate compliance tools.

While providing in-principle support for the proposed legislative changes, a number of submissions outlined the desire for a greater understanding of how DMP 
would administer the various amended provisions. It was intended that DMP would continue to consult widely with its stakeholders to ensure that any new 
practices developed are administratively effective, and well-understood by the target audience. The development and/or refinement of administrative practices will 
occur through the existing DMP consultation processes as amendments are implemented.

Another matter which was raised by various stakeholders was the desire for DMP to continue to pursue amendment to legislation which will deliver on the 
objectives of the Reforming Environmental Regulation initiative (which includes greater transparency, streamlining of processes and improving the effectiveness of 
compliance services). The comments and suggestion raised through this consultation process that are beyond the specific proposals included in the consultation 
paper will therefore be considered by DMP in future legislative reform programs.
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Stakeholder comments
The consultation paper set out that all comments and submissions received through the consultation process will be made publicly available. During the 
consultation period, submissions were received from the following organisations:

 · The Conservation Council of Western Australia (CCWA) 

 · The Chamber of Minerals and Energy (CME)

 · The Department of Water (DoW)

 · Rio Tinto Iron Ore Ltd (Rio Tinto)

 · The Association of Mining and Exploration Companies (AMEC)

 · The Australian Mining Petroleum Law Association (AMPLA)

 · The Department of Parks and Wildlife (DPaW)

 · Cement Concrete & Aggregates Australia (CCAA)

 · Holcim (Australia) Pty Ltd (HAUS)

For the purposes of more easily grouping and responding to points raised by stakeholders, the submissions have been split into each topic, however the content 
has been retained in its submitted form (i.e. the text of the submissions is included verbatim). DMP thanks all organisations for their considered input into the 
process.
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DEPARTMENT’S RESPONSE TO COMMENTS RECEIVED ON CONSULTATION PAPER:  
PROPOSED AMENDMENTS TO THE MINING LEGISLATION

Reference Stakeholder Comment Department Response

Section 3.1 Recovery of Mining Rehabilitation Fund 
expenditure

1 CME CME supports the proposed amendments to the MRF Act to 
strengthen the State Government’s compliance provisions to 
recover reasonable costs incurred by the MRF in undertaking 
rehabilitation work and minimise the potential for mine site 
operators avoiding rehabilitation obligations. CME agrees the 
MRF should be a source of last resort for funding rehabilitation of 
mine sites declared abandoned under the MRF Act, and where 
possible, part or all of the money responsible for carrying out the 
rehabilitation work should be recovered from the liable person (as 
defined in the DMP consultation paper).

Support noted.

2 Rio Tinto The Company would like clarity regarding the relinquishment 
of tenure and future liabilities after relinquishment is granted by 
DMP.

As a matter of policy, DMP does not relinquish tenure on which 
rehabilitation liability still remains. Relinquishment occurs only 
when the tenement holder’s liability has been extinguished 
(other than in some rare circumstances where conversion 
occurs and rehabilitation obligations are transferred to the new 
tenement).

The Mining Act 1978 provides for ongoing obligations even if 
the tenement expires (at section 114B).

DMP is revising the Bill to make it clear that the new debt 
recovery provisions of the Mining Rehabilitation Fund Act 2012 
will not apply where tenement holder has complied with its 
rehabilitation obligations and the tenement is subsequently 
relinquished.
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Reference Stakeholder Comment Department Response

3 AMEC From a practical perspective it would be an unacceptable risk 
to not be able to correctly and accurately identify a prosecution 
liability when contemplating the purchase of an entity/project, 
and to have suitable recourse when an unknown offence arises.

While the concept of recouping lost funds is not objected to, 
consideration nee ds to be paid to the manner, method and 
timeframe of registering action.

Ultimately, the Limitation Act 2005 sets a standard six (6) year 
term for registering offences. This takes into account factors 
such as the diminishing accuracy and completeness of records 
and witness accounts over time.

The rehabilitation liability attaching to a tenement will be easily 
ascertainable by any prospective purchaser of the tenement. 
The person liable for either performing the rehabilitation or, 
in the event that the rehabilitation is paid for from the MRF, 
reimbursing the Fund, is the existing or most recent past 
tenement holder – not any previous tenement holder.

The general limitation period under the Limitation Act 2005 
will apply to an action to recover money under proposed new 
section 9A of the Mining Rehabilitation Fund Act in the same 
way as it applies to any other cause of action. That is, court 
proceedings to recover money will have to be commenced 
within six years of the expenditure being made from the Fund.

4 AMEC Increasing the time limitation to commence action against a 
party has several shortcomings, not the least of which is the 
unintentional assumption of liabilities by a party through actions 
such as entity / project acquisition, and an inability to build a 
comprehensive defence case due to the lack of accuracy and 
fullness of records and witness accounts.

AMEC also considers that recovery should be from the current 
tenement holder and not the party that sold the tenement and 
environmental liability.

The capacity to recover money does not increase the time 
limit to commence action against a party. Section 114B of the 
Mining Act 1978 has the effect that a person who is or was a 
mining tenement holder remains liable for obligations associated 
with the tenement (including rehabilitation obligations) no matter 
how long has elapsed since the obligation arose, and whether 
or not the tenement is still on foot. Proposed new section 9A of 
the MRF Act is consistent with the effect of section. 

It ensures that expenditure out of the Fund can be recovered if 
a person responsible for carrying out the rehabilitation can be 
identified. It will safeguard the integrity of the Fund by preventing 
operators from avoiding their responsibilities and relying on 
the contributions of other industry participants to cover their 
liabilities. Ultimately, protecting MRF funds will increase its 
viability, will tend to minimise levies, and is to the benefit of the 
industry generally.

Recovery of any funds will be from the current or immediately 
past tenement holder, not any party who held and transferred 
the tenements legally prior to the rehabilitation liability accruing.
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Reference Stakeholder Comment Department Response

5 AMPLA It will be important to clearly articulate the meaning of ‘person 
responsible’. There are two issues here: 

−    Where an assessment notice has not been issued for 
a tenement. For example, where a tenement expires, is 
surrendered or is forfeited before any levy is assessed on the 
tenement – who is the person responsible? In this context, 
although understanding the identity of the person responsible 
will not be relevant for levy assessment, it will be relevant for 
identifying the person from whom moneys will be recovered. 

−    Where an assessment notice has been issued for a tenement, 
but the holder changes after the last assessment notice. For 
example, where a tenement is sold after the last assessment 
notice, will the person responsible be: (a) the person named 
on the last assessment notice (that is, the seller); or (b) the 
person who held the tenement at the time of its expiration, 
surrender or forfeiture (that is, the purchaser)?

The person responsible for carrying out rehabilitation is the 
existing or most recent tenement holder or holders. If this 
person is identifiable, and MRF money is spent on rehabilitating 
the relevant land, the expenditure will be able to be recovered 
from that person as a debt in court. 

The responsibility for rehabilitation exists because of tenement 
conditions and endures after the tenement expires because 
of Section 114B of the Mining Act 1978. The responsibility to 
rehabilitate land is separate from any liability to pay MRF levies 
on the tenement and applies whether or not an assessment 
notices for levy liability has been issued.

On the second point, if a tenement changes hands, the 
responsibility for carrying out land rehabilitation transfers to the 
new tenement holder or holders.

6 AMPLA Section 7 of the MRF Act will presumably need to be amended 
to ensure that recovered money is credited to the Fund. 

This is correct and is appropriately addressed in the Bill giving 
effect to the proposed amendments to the Mining Rehabilitation 
Fund Act 2012. 

7 AMPLA The Consultation Paper notes that such recoverable money will 
be a debt due to the Fund (rather than to the Crown in general). 
Is it intended that section 27 of the MRF Act also be amended 
to treat levy amounts and penalty amounts consistently – that is, 
debts due to the Fund rather than the State? 

There is no inconsistency.

Section 27 of the Mining Rehabilitation Fund Act 2012 allows 
recovery of unpaid levy amounts and any associated penalty 
to be recovered as a debt. Although the legislation expresses 
the debt as “due to the State”, section 7(a) and (b) of the Act 
have the effect that levy and penalty amounts recovered under 
section 27 are credited to the Fund.

Money recovered as a debt to the State under proposed new 
section 9A will also be credited to the Fund under section 7 as it 
is proposed to be amended by the Bill. 
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Reference Stakeholder Comment Department Response

8 AMPLA Consideration needs to be given as to which entity is to recover 
monies due as a debt to the Fund. Presumably a fund cannot 
sue; the owner of the fund must sue.

The Fund is not a legal entity and cannot sue. The proposed 
amendments provide that the CEO of DMP (as defined in the 
Mining Rehabilitation Fund Act 2012) will be able to take action 
to recover money as a debt.

9 AMEC It is considered that maintaining the actual MRF balance will 
contribute to reducing MRF levies imposed on stakeholders.

On that basis, the concept of recouping monies spent from 
responsible parties is not objected to, subject to further review 
of intended parameters, not limited to the above considerations 
[see comments 3 & 4].

It is therefore recommended that:

•     The proposal be restricted to recouping funds spent 
on disturbances which were subject to the reporting 
requirements of the MRF Act; and

•     Claims must be made within the standard six (6) year period 
provided for under the Limitation Act 2005.

This support is noted. 

As stated above, the general limitation period under the 
Limitation Act 2005 will apply to an action to recover money 
under proposed new section of the Mining Rehabilitation Fund 
Act 2012 in the same way as it applies to any other cause of 
action. That is, court proceedings to recover money will have to 
be commenced within six years of the expenditure being made 
from the Fund.

As indicated above, proposed new section 9A of the Mining 
Rehabilitation Fund Act 2012 will not apply to a tenement holder 
that complies with its rehabilitation obligations and the tenement 
is subsequently relinquished.

Section 3.2 Mining Rehabilitation Fund Infringement 
Notices

10 CME CME supports in-principle this proposed amendment, however, 
guidance material on the circumstances where a penalty should 
be imposed upon failure to submit timely assessment information 
would be required. CME would not support infringement notices 
being issued for minor breaches of assessment information. 
Enforcement of penalties should be a tool of last resort after 
repeated failure to submit timely assessment information. 

Further, DMP should allow some flexibility if companies do not 
meet the reporting deadline in the initial years of the MRF if the 
company has endeavoured to meet the requirements but has 
experienced issues with the lodgement process.

This support is noted. 

The issuing of infringement notices will be carried out in 
accordance with the department’s published Enforcement and 
Prosecution Policy. This policy outlines the factors that are 
will be taken into account prior to enforcement of penalties. 
In addition, DMP will have internal procedures and controls to 
guide the issuing of infringement notices. This will include what 
matters are taken into account in issuing infringement notices, 
and the manner in which they are issued. 

The due date for submitting assessment information is on or 
before 30 June each year – this is provided for in the MRF 
regulations.   DMP will be establishing business rules to 
determine how long after that date infringement notices will be 
sent. Tenement holders will have adequate opportunity to meet 
the data input obligation prior to the due date. 
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Reference Stakeholder Comment Department Response

11 Rio Tinto The Company would like to better understand the guideline/
process around the issuing of the infringement notice. Some 
questions are:

•     Will the process be similar to that of the Water Services Act 
2012, whereby reification notices are issued which allows the 
operator to rectify the issue prior to a final infringement notice 
being issued?

•     Who will be responsible for making the decision to issue the 
infringement notice – or will it be an automatic notice?

•     What is the appeals process once an infringement notice has 
been issued?

An infringement notice is a way of dealing with an alleged 
offender without prosecuting. The relevant provisions of the 
Criminal Procedure Act 2004 and the Fines, Penalties and 
Infringement Notices Enforcement Act 1994 will apply.

On the first question, it is not proposed to allow for the issue 
of a rectification notice, as the obligation (for data entry by a 
certain date) is unambiguous and established in law. Given 
the nature of the offence in question, it is considered that 
tenement holders have adequate notice of the due date for 
data submission and sufficient opportunity to ensure their 
compliance during the reporting year.

Regarding the second question, the decision to issue an 
infringement notice will reside with an officer or officers of DMP 
authorised to issue infringement notices. However DMP will 
have internal procedures and practices to govern the issuing of 
infringement notices.

For the third question, in accordance with the Criminal 
Procedure Act 2004, an infringement notice will enable the 
person to whom it is issued to elect to have the matter dealt 
with in court. Therefore if a recipient of an infringement notice 
wishes to dispute the matter, they can elect to be prosecuted 
(in which case a Magistrate would decide on the matter). In 
addition, an infringement notice may be withdrawn if it has been 
issued in error.

12 AMEC Denying an operator’s right to appeal to the Minister prior to 
the implementation of penalty is in contradiction to procedural 
fairness and natural justice.

As outlined above, there is procedural fairness established 
through the infringement notice process given that the tenement 
is able to dispute the matter through electing to have the matter 
heard in court. This process is already established under the 
Criminal Procedure Act 2004. 

13 AMEC The concept of an infringement notice is out of context of usual 
mining legislation and operations, in that it does not allow for 
appropriate discussion between the offending and enforcing 
party to correctly determine whether or not the penalty is 
appropriate to the circumstances.

The proposal is for an infringement notice and reduced 
penalty amount ($4,000 compared to the maximum penalty of 
$20,000). DMP does not currently employ ‘negotiated’ penalties 
for breaches relating to environmental obligations, and therefore 
the use of infringement notices is considered appropriate. 
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Reference Stakeholder Comment Department Response

14 AMEC AMEC considers that lodgement of a ‘nil’ disturbance report  
the day after it falls due does not justify a $4 000 infringement. 
Nor does it seem fair and just to impose mandatory penalty 
on an entity not able to comply for circumstances outside their 
control.

As outlined above, the due date for submitting assessment 
information is on or before 30 June each year – this is provided 
for in the MRF regulations. DMP will be establishing business 
rules to determine how long after that date infringement notices 
will be sent. Tenement holders will have adequate opportunity to 
meet the data input obligation prior to the due date.

As stated above, in accordance with the Criminal Procedure Act 
2004, an infringement notice will enable the person to whom it 
is issued to elect to have the matter dealt with in court.

15 AMEC Current practice allows a period (generally 30 days) for the 
stakeholder to make a submission as to the circumstances 
surrounding the offence, such that the Minister, or other 
delegated authority, may consider the type and level of penalty 
appropriate to the circumstances, if any.

This practice relates to environmental, and other, enforcement 
actions under the Mining Act 1978; where the ultimate penalty 
may be forfeiture of a tenement. 

Neither forfeiture of tenement, nor fines in lieu of forfeiture, are 
applicable penalties for failing to submit data on time for the 
Mining Rehabilitation Fund Act 2012.

As stated above, in accordance with the Criminal Procedure Act 
2004, an infringement notice will enable the person to whom it 
is issued to elect to have the matter dealt with in court.

16 AMEC In view of the above [see comments 12, 13, 14 &15], this 
proposal cannot be supported. Further clarification on how the 
MRF Act and the Fines, Penalties and Infringement Notices 
Enforcement Act 1994 interact would be useful. 

The Minister requires flexibility to exercise his powers justly and 
fairly. To remove the ability to align penalty offence is far from 
procedural fairness or natural justice and goes against the stated 
objective – being that of addressing offences at the ‘lower end of 
the scale’.

It is therefore recommended that the proposal to implement an 
infringement notice not be implemented in the current form.

As outlined in response to above comments, the concerns 
raised here are addressed through existing provisions of law, 
and the development of the necessary internal procedures. 

Given this, DMP remains of the view that it is reasonable to 
recommend the government to progress this amendment. 
Mining Rehabilitation Fund Infringement Notices are required 
to protect the integrity of the MRF and allow efficient and 
appropriate enforcement tools. 

The relevant provisions of the Criminal Procedure Act 2004 
and the Fines, Penalties and Infringement Notices Enforcement 
Act 1994 will apply to an infringement notice issued under the 
Mining Rehabilitation Fund Act 2012 in the same way they apply 
to infringement notices under other legislation.
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Reference Stakeholder Comment Department Response

17 AMPLA It will be important to clarify the related query above [see 
comment 5] as to the meaning of ‘person responsible’. If, for 
instance, a tenement is sold and a levy amount that accrued 
prior to the sale remains unpaid after the sale, does the unpaid 
amount: (a) remain the responsibility of the seller; or (b) become 
the responsibility of the purchaser (that is, the new tenement 
holder)? 

Under section 12 of the Mining Rehabilitation Fund Act 2012, 
the person liable for paying a levy for a mining authorisation 
is the person who was the holder of the authorisation on the 
“prescribed day” for submitting assessment information. The 
prescribed day is 30 June in each year (see regulation 5(2) of 
the Mining Rehabilitation Fund Regulations 2013). 

The proposal to issue infringement notices applies only to the 
offence of failing to submit assessment information on time. 
Infringement notices are not proposed to be available for late 
payment or non-payment of MRF levy.

18 AMPLA The Consultation Paper states: ‘It is intended that the “modified 
penalty” attached to the infringement notice will be $4 000”.’ 
It would seem that section 15(2) of the MRF Act will require 
amendment, to modify the penalty to $4 000 (rather than $20 
000). The Consultation Paper does not clearly state that this is a 
proposed amendment. 

The proposal is to make available an alternative administrative 
enforcement mechanism which carries with it a lower, 
“modified” penalty.

The term “modified penalty” was used in the Consultation Paper 
as it is the term used in the Criminal Procedure Act 2004 to 
refer to the lower penalty amount for an offence that is payable 
under an infringement notice issued for the offence, as opposed 
to the full statutory maximum penalty that can be imposed if the 
offence is prosecuted in a court.

The proposal is not to lower the existing statutory maximum 
penalty for the offence of failing to submit assessment 
information, and therefore the maximum penalty that can be 
imposed by a court for the offence will remain at $20,000. 

19 AMPLA Also, it will be necessary to ensure that penalties recovered by 
way of modified penalty are to be paid to the Fund rather than 
the State.

The credit of money paid through infringement notices has 
been considered by DMP in the preparation of the Consultation 
Paper. 

The Sentencing Act 1995 s.60 provides that money arising 
from the payment of infringement notices and other fines is to 
be paid into the Consolidated Account – that is, it is applied to 
the benefit of the Crown rather than the specific government 
agency that issued the infringement notice or other fine. 
Exceptions to this general position are specified in Schedule 1 
to the Sentencing Act 1995, and do not include MRF penalty 
notices. 
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Reference Stakeholder Comment Department Response

Section 3.3 Mining Rehabilitation Fund Assessment 
Notices

20 CME CME supports an amendment to the MRF Act so that, where 
there is more than one registered tenement holder for a Mining 
Act tenement, a single notice can be issued to a liable person, or 
to all tenement holders, at a contact address nominated at the 
same time as assessment information is submitted.

The support is noted.

21 AMEC Where multiple holders exist, the acceptance a single 
disturbance report is of benefit to the parties, subject to the 
ability for an alternate holder to report, however the issue of a 
single notice results in liable parties being denied the information 
necessary to ensure compliance and meet their fiduciary duties.

Implementing the policy of one (1) holder reporting disturbance 
data on behalf of all holders is beneficial to stakeholders, both 
DMP and holders alike, although there should be measures in 
place to allow an alternate holder to report where the primary 
party, for any reason, is not able to do so.

The proposal included in the Consultation Paper was to 
allow the department to send notifications to joint tenement 
holders, informing them that an invoice has been to sent to the 
nominated address. 

It did not relate to whether one of many (joint) tenement holders 
can submit a single disturbance report. This suggestion will 
be considered by DMP to ascertain whether it is able to be 
implemented.

22 AMEC There is a noticeable risk where only one (1) holder is to receive 
notices required for compliance, in that other parties may not 
be aware of the incurrence, and extent, of their joint and several 
liability.

It is noted that some other communication from DMP, whether 
in hardcopy or electronic format, should make allowances for 
copies to be issued to alternate parties.

Although managing and reducing administrative costs is 
commendable, it should not be undertaken in a manner that 
increases risk to the stakeholder/s.

For this reason, while a primary holder is required to report, 
alternate holders must also be provided the ability to lodge in 
their place.

Further, although a notice may be issued to the primary holder, 
the other parties must receive a copy in order to be able to 
manage their risks and meet their fiduciary duties.

The proposed amendment aims to avoid the significant cost 
burden on industry of multiple tenement holders receiving 
the same invoice and making incorrect payments. For those 
tenement holders this can cause considerable delay and issues 
with compliance.

The proposal would allow DMP to send out a single notice of 
assessment to the person nominated by the tenement holders 
to receive the notice. 

With the advent of the electronic systems for MRF data receipt 
and communications, it will be possible for a single invoice to 
be sent out to the nominated party, as well as ‘notification’ 
letters to be sent to all tenement holders advising them that an 
assessment notice has been sent. The nature of a notification 
would be developed through consultation with the industry prior 
to implementation.
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Reference Stakeholder Comment Department Response

23 AMEC It is therefore recommended that:

•     One (1) disturbance report per tenement be accepted as 
compliance with the MRF legislation;

•     Implemented policy should allow other parties access for 
lodgement; and

•     The non-reporting tenement holders continue to receive 
copies of all notices issued pursuant to MRF legislation.

DMP will consider these as procedural matters and consult 
directly with industry prior to implementing any changes. 

24 AMPLA No comments, other than noting the need for clarification of the 
meaning of ‘person responsible’ – see comments in Section 3.2 
above [see comments 5].

As stated above, the person responsible for carrying out 
rehabilitation is the existing or most recent tenement holder or 
holders.

Section 3.4 Streamlining authorisation processes

25 CME CME supports an amendment to the Mining Act to allow for 
the Director General to delegate the powers to approve a 
Programme of Work, Mining Proposal and Mine Closure Plans to 
an appropriate officer within the agency.

The support is noted.

26 Rio Tinto The Company is generally supportive of this proposed 
amendment and is likely to enhance timeliness of approvals.

How will the department ensure consistency in decisions if more 
people are delegated authority to approve Programme of Works, 
Mining Proposals and Closure Plans? If a consistent process 
is not followed, it could potentially result in varied decisions 
from additional authorised persona and subsequently lead 
to uncertainty for industry in relation to approval process and 
timeframes.

The Company would appreciate more clarity on the appeals 
process and our ability to request a review of decisions. 

Delivering a predictable and consistent process is a high priority 
for DMP in its regulatory approvals processes. 

To assist this, DMP has an externally accredited Quality 
Management System for the assessment of applications under 
the Mining Act 1978. This QMS ensures a consistency of 
process. 

There is the standard practice that any applicant can seek 
to have a decision (or recommendation) reviewed through 
the management hierarchy of the department. Already DMP 
provides the names, email address and direct telephone 
numbers of all supervisors and managers within the 
Environment Division on its website. If any applicant has a query 
about any application, they can elevate it to the appropriate 
senior officer for review/consideration. 

In practice, the proposed amendments are not expected to 
change the decision makers in the department; only the method 
of authorisation will change.
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Reference Stakeholder Comment Department Response

27 AMEC AMEC supports the intention of the proposal to streamline the 
authorisation processes by way of increased delegation to skilled 
and experienced staff.

To assist in this process it is essential that clear escalation 
protocols support this process.

In addition, and in order to avoid any degree of bias or subjective 
assessment, it will be essential that consistent criterion and 
transparent decision making processes are implemented.

AMEC supports the use of ‘delegated authority’ to Department 
staff provided that clear escalation protocols exist, and that 
consistent criterion and transparent decision making processes 
are implemented and adhered to at all times.

Over time DMP has developed specific escalation protocols 
for different approval types. The department is now working 
on consolidating these into a general escalation protocol to be 
used following implementation of the proposed amendment. 
This would provide clarity around authorisation processes.

As stated above; the proposed amendments are not expected 
to change the decision makers in the department; only the 
method of authorisation will change.

Consistent regulatory practice and transparent decision making 
processes continue to be a departmental priority.

Section 3.5 Improving Transparency

28 CME CME supports in-principle amendments to improve transparency. 
However, it is important DMP finds a balance between access 
to relevant information and protection of commercially sensitive 
material. 

Environmental reporting requirements, particularly Annual 
Environmental Reviews (AERs), are likely to contain information 
about exploration areas which is commercially sensitive.

The support is noted. 

The commitment to protect commercially sensitive information 
is well-established within DMP.

In 2011 DMP published the “Strategy Paper: Transparency 
in Environmental Regulatory Decision Making” which remains 
the policy guidance for DMP (this policy is available on DMP’s 
website). The Strategy Paper sets out that in making any 
changes to transparency arrangements, DMP will consider a set 
of 10 separate criteria, and one of these criteria is the protection 
of commercially sensitive material. 

The specific changes to practices will be implemented by way 
of regulations, following further specific consultation with all 
stakeholders. 
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Reference Stakeholder Comment Department Response

29 CME Non-compliance reporting against tenement conditions can often 
have legitimate reasoning behind the breach of condition and 
the immediate public reporting may result in wrong assumptions 
being arrived at. 

Full public access to all approval information and compliance 
reports has the potential for unwieldy and inefficient processes. 
If approval and compliance information is not presented in clear 
and simple formats which allow for the public’s interpretation it 
may create further administrative delays. 

Transparency of decision-making and environmental 
performance is important in building public confidence in the 
environmental regulatory system and the industry more broadly. 
This is particularly the case where decisions and environmental 
performance related to public assets.

It is agreed that information release should occur in a manner 
which is clear and simple.

30 CME The public release of any information submitted under the Mining 
Act and MRF Act will need to be carefully guided by DMP policy. 
CME recommends Industry is adequately consulted on the 
agency guidelines on what constitutes commercially sensitive 
material.

The proposal for the legislative amendments will be to expand 
the existing power within the Mining Act 1978 to create 
regulations authorising and regulating the release of specific 
environmental information, reports and data. All stakeholders 
will be consulted at the time that the regulations are being 
prepared.

The Mining Rehabilitation Fund Act 2012 will also be directly 
amended to allow the release of certain information.

31 CCWA The proposed transparency amendment continues to deny 
citizens the 3rd party rights they have to refer proposals to the 
EPA under Section 38 of the Environmental Protection Act.

The proposed amendments do not diminish third party rights 
to refer proposals to the Environmental Protection Authority 
– rather, by ensuring DMP can make information available as 
widely as possible, the amendments will increase transparency 
and facilitate the exercise of third-party referral rights.

All DMP approved projects can be referred to the Environmental 
Protection Authority under Section 38 of the Environmental 
Protection Act 1986, providing the proposals have not yet been 
implemented.

32 DPaW With respect to the sharing of environmental data, it is requested 
that DPaW is consulted directly in relation to protocols for the 
release of information on the locations of threatened flora and 
fauna populations and occurrences of threatened ecological 
communities.

This coordination is recognised as important and DMP will liaise 
with Department of Parks and Wildlife directly concerning the 
release of information.
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Reference Stakeholder Comment Department Response

33 CCAA The release of company documents for public scrutiny by the 
Director General requires further consideration. The company 
involved may have intellectual property rights and should be 
consulted before any information is released, especially if the 
release may be prejudicial to its commercial interests.

Whilst it is accepted that EPA and other environmental 
applications are publically available, the case of the DMP 
applications there may exist some more sensitive production 
statistical data which impact on market intelligence and 
competitive advantage. Large scale mining operations targeting 
international markets may not share the same sensitivity as 
localised BRM [Basic Raw Materials] operations which occur in 
the same region as the company’s competitors. 

As stated above, DMP recognises the complexities surrounding 
the release of commercially sensitive information. Practices 
relating to the release of information will be guided by DMP’s 
published Transparency Strategy, which acknowledges the 
need to protect intellectual property rights and commercial 
interests of companies.

The specific changes to practices will be implemented by way 
of regulations, following further specific consultation with all 
stakeholders.

34 AMEC Work approval documents should be made immediately available 
to the current tenement holder, regardless of the retrospective 
nature of the proposed policy and the timeframe indicated 
therein for public release.

As a tenement holder is responsible for disturbance, it is 
important that the holder be able to identify those disturbances 
for which they are responsible through examination of work 
approval documents. 

It is acknowledged that provisions exists under Freedom of 
Information with respect to data recovery, however the time and 
expense incurred by both the holder, the reporting party and 
DMP in recovering the data is considerable, and not in the best 
interests of timely reporting by the holder.

The proposition needs, therefore, to be amended in order to 
address a holder’s requirements.

DMP agrees, and is working on the development of online 
systems which allow tenement holders immediate access 
to documents they have submitted to the department. This 
work is occurring independently of the proposed legislative 
amendments.

35 AMEC AMEC would welcome the opportunity to comment on any 
proposed DMP policy concerning the release of commercially 
sensitive plans/information/data prior to implementation.

DMP will continue to consult with stakeholders in the refinement 
of policies, and the implementation of practices, relating to 
transparency. 
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Reference Stakeholder Comment Department Response

36 AMEC Given that environmental management and rehabilitation is the 
responsibility of the holder, it seems illogical that pertinent data 
would be withheld for any reason.

This proposal should be adjusted to accommodate a holder’s 
right to obtain information on their current holdings without being 
subject to delay, or screening of relevant information.

It is therefore recommended that:

•     Irrespective of the timing of lodgement and release of data 
to open file, that the current holder be able to immediately 
access environmental data on that tenement;

•     The proposal be implemented inclusive of the above 
provision; and

•     AMEC be provided the opportunity to comment on DMP 
policy on release of information and data.

The proposed amendments will allow the first two 
recommendations to be implemented.

On the third recommendation, DMP published the “Strategy 
Paper: Transparency in Environmental Regulatory Decision 
Making” in 2011 following public and industry consultation, and 
does not propose to revise the policy at this time. 

DMP will however consult with stakeholders on future 
regulations proposed under the Mining Act 1978. 

37 Rio Tinto The Company would like clarity on the guideline/process around 
the type of information that would be made public and how it 
would be made public. Will all the report information be made 
public or would there be a chance for operators to keep some 
commercially sensitive information confidential?

Will the Director General’s delegate his/her powers to determine 
the information that is made public?

The Company would like to ensure that DMP implements a clear 
process by which the DG determines information that can be 
made public and that industry has input into determining the type 
of information that can be made public. 

As stated above, DMP recognises the complexities surrounding 
the release of commercially sensitive information. Practices 
relating to the release of information will be guided by DMP’s 
published Transparency Strategy, which acknowledges the 
need to protect intellectual property rights and commercial 
interests of companies.

The proposed amendments to the Mining Act 1978 will extend 
the existing power to make regulations to authorise and 
regulate the publication of information. Accordingly, before 
the amendments have any practical effect, regulations will be 
required to specify the classes of information that are authorised 
to be made public.

DMP will consult with stakeholders on future regulations 
proposed under the Mining Act 1978.
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Reference Stakeholder Comment Department Response

Other comments

38 CME CME supports the intention of these amendments and 
considers they will assist in facilitating greater transparency, 
more efficient approvals and effective compliance arrangements. 
The amendments included within the Consultation Paper 
are reflective of outcomes developed through the Reforming 
Environmental Regulations reform process.

Support noted.

39 DoW The Department of Water supports the five proposed 
amendments to the Mining Legislation in their current form.

Support noted.

40 CCWA The proposed amendments do not take the process of 
regulatory reform very far being largely about legal instruments 
for the MRF.

The proposals cover both amendments to the Mining Act 
1978 (and Mining Regulations 1981) as well as the Mining 
Rehabilitation Fund Act 2012.

41 CCWA The hazard of giving back bonds in exchange for signing up for 
the MRF has been starkly illustrated by the collapse of GMK 
Exploration operator of the failed Meekatharra Goldmine. This 
company opted in, got release from $3million in bonds, and then 
sunk the company. A good deal for them, MRF has raised $ 
2.2m from the industry and incurred a $3m legacy! Legislation to 
send such people to jail or incur a high personal cost is needed 
urgently with lots of medium sized operators likely to shut down 
in the near future.

The tenement holder referenced in this point entered voluntary 
administration, and the site continues to operate under these 
administrative arrangements.

Decisions regarding the application of bonds are outside the 
scope of the proposed amendments. It is not an offence under 
the Mining Act 1978 for a mining tenement holder to enter 
administration. Tenement holders can continue to operate in 
accordance with the Mining Act 1978 (including approvals 
granted under the Mining Act 1978) whilst under administration.

Even if a tenement holder decides to close a mine site, every 
effort is made to on-sell the operations, in which case the 
rehabilitation obligations of that site are transferred to the new 
owners.

Penalties would only be relevant where a tenement holder did 
not meet their environmental and/or rehabilitation obligations. 

DMP will continue to review the adequacy of penalty provisions 
under the Mining Act 1978 to ensure that penalties levels and 
tools are appropriate. 
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Reference Stakeholder Comment Department Response

42 CCWA From our perspective the legislation required is:

1. A mines environmental Act subject to audit by the EPA and 
including a legal delegation.

2. The ability to comprehensively regulate to protect the 
environment, not just ground disturbance.

3. Movement away from secondary approval through 
Conditions to Environmental Regulations with penalties other 
than tenement forfeiture.

4. The ability to protect the environment outside tenement 
boundaries.

These suggestions are outside of the current scope of reforms 
presented in the Consultation Paper. 

However these additional suggestions for legislative reform will 
be considered and researched by DMP prior to the next phase 
of legislative reforms. Further consultation with stakeholders will 
occur following this research, including with DMP’s Reforming 
Environmental Regulation Advisory Panel.

43 CCAA Noting the differences between the high value mineral extraction 
and low value Basic Raw Material (BRM) extraction, CCAA 
member contend that the following elements need to be factored 
into the RER regulation process:

1. Create a BRM extraction low risk stream within the Mining 
Act.

2. The new Mining Act amendments must reflect the BRM 
extraction low risk classification.

3. Regulation needs to reflect the fact that quarries are relatively 
small operations.

4. BRMs are essential for infrastructure and the development of 
local industry and the community.

5. Current procedures surrounding concrete production 
on mining leases introduces the potential for duplication 
management and control issues. 

6. Regulation needs to be implemented consistently. Officers 
need to be appropriately trained to ensure this occurs. 

These suggestions are outside of the current scope of legislative 
proposals presented in the Consultation Paper. However 
they will be considered and researched by DMP prior to the 
next phase of legislative reforms. Further consultation with 
stakeholders will occur following this research, including with 
DMP’s Reforming Environmental Regulation Advisory Panel.

In addition, the regulation of Basic Raw Material extraction will 
be considered in the development of the risk-based regulatory 
framework and any supporting legislative reforms which DMP 
is currently implementing through its Reforming Environmental 
Regulation initiative. 

Relating to point 6, DMP has established quality management 
systems, training and peer-review processes to improve the 
consistency of assessment processes. 

Assessment and compliance officers are assigned responsibility 
for a specific geographical area, and this ensures that 
they have a good understanding of the types of mineral 
extraction operations within their area of responsibility. DMP’s 
Environmental Officers undergo a six-month training program 
under supervision of experienced Senior Environmental 
Officers, before being authorised to conduct environmental 
assessments. 
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Reference Stakeholder Comment Department Response

44 HAUS HAUS regularly experiences and over estimation [sic] of impacts 
by DMP during assessment processes. HAUS undertakes 
extraction of Basic Raw Materials (BRM), being a low cost 
commodity, approval duplication and assessment processes can 
significantly affect the access to affordable resources.

HAUS’ experience is that there is an inconsistency within 
the DMP in the level of assessment of a quarry (for a Mining 
Proposal, Mine Closure Plan and annual reporting requirements). 
Quarry extraction is often assessed by the DMP to the same 
level of detail as a large scale mine when the possible impacts 
and significance of the two operations are considerably different. 

HAUS proposes that the risk based assessment approach 
should appropriately classify ‘Mining Operations’ as there are 
differing scales of activity that is subject of compliance with 
Mining Act 1978.

Past DMP procedures and implementation of the Mining Act 
1978 allowed for a ‘low risk’ category, LIMO (Low Impact Mining 
Operations) were operations which used smaller reporting 
templates to obtain low risk approvals used by BRM operators 
(for Annual Environmental Reporting and Mining Proposal). 
With the online system and reforms to date, LIMO functions 
have been removed within the last two years and BRM has 
been grouped into an all-encompassing classification of ‘Mining 
Operations’ by the DMP. It’s important to note that there was this 
functionality in the past, but it has been removed.

Consequently, the most effective amendments would be to 
create a low risk stream within the Mining Act. As the Mining Act 
is set up primarily for tenement allocation, one effective way of 
undertaking this amendment would be creating a classification 
within the Mining Act for Basic Raw Materials. At the moment the 
Mining Act prescribes for Exploration Licences (E), Mining Leases 
(M), General Purpose Leases (G), Miscellaneous Licences (L) etc. 
It would be ideal to create a classification for BRM with perhaps 
an exception for a Super Quarry (e.g. Throughput of more than 
5 mil tpa is classified as a ‘mine’). The Tenement Conditions, 
Mining Proposals, and Mine Closure Plan assessment processes 
by the DMP could then reflect the BRM low risk classification 
within the DMP. 

These comments do not relate specifically to any of the five 
proposed legislative amendments outlined in the consultation 
paper. 

As outlined above, the regulation of Basic Raw Materials 
extraction will be considered in the development of the risk-
based regulatory framework through the RER process.
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Reference Stakeholder Comment Department Response

45 HAUS HAUS makes the following comments on duplication that exists 
at the current point in time between DMP and the Department of 
Environment and Regulation (DER). HAUS proposes that these 
duplications should be considered by the DMP in the Mining Act 
amendments. The areas of specific duplication are:

•     Discharges and emissions (incl. water, dust etc) are being 
assessed by DMP Environmental Branch in the Mining 
Proposal approval process when they are assessed by DER 
in obtaining environmental protection licences under the 
Environmental Protection Regulations 1987, and

•     Assessments for flora and fauna by DMP Environmental 
Branch in the Mining Proposal approval process when 
they are addresses by DMP Native Vegetation Branch in 
obtaining clearing of native vegetation approvals under 
the Environmental Protection Act 1986 & Environmental 
Protection (Clearing or Native Vegetation) Regulations 2004. 

While these suggestions are outside the scope of the proposed 
amendments, DMP and DER have been researching the 
opportunities to reduce duplication of regulatory effort. 
Specifically, the area of potential duplication is a key theme 
within DMP’s Reforming Environmental Regulation program.

A Duplication and Overlap Workshop was held on  
18 September 2013 as a part of this process, at which industry 
stakeholders were present. This workshop identified these 
potential areas, and the outcomes of the workshop are currently 
the subject of further research. Stakeholders are encouraged to 
submit case studies or specific examples of duplication to DMP 
to be considered in this process.

46 HAUS HAUS has notices that there is legislative duplication occurring 
between the 2011 Building Act and the regulations for building 
licences and the Mines Safety Inspection Act 1994.

In regards to the Mines Safety and Inspection Act 2011 and 
the Building Act 2011: these issues are unrelated to the 
environmental legislation changes currently being proposed to 
mining legislation and outside the scope of the environmental 
duplication and overlap workshop (referred to in the 
Department’s response at comment 45). 

However, the department will separately investigate this 
duplication through its Resource Safety Division. 

47 AMEC As suggested during the initial RER process, AMEC recommends 
that native vegetation clearing assessments (for the resources 
sector) be full incorporated into the Mining Act and Petroleum 
Act approvals processes. 

This would reduce duplication; improve the effectiveness and 
efficiency of DMP’s environmental regulatory role. 

The Mining Act should be included on Schedule 6 of the 
Environment Protection Act as a matter of priority. 

While this suggestion is outside the scope of the proposed 
amendments, DMP and DER will investigate this suggestion 
and undertake separate consultation on the opportunities for 
addressing this duplication. 
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Preface 
The Department of Mines and Petroleum (DMP) carries prime responsibility for regulating mineral and energy resource 
exploration and development activities in Western Australia. In addition to administering titles systems and regulating for worker 
safety and management of dangerous goods, the role of DMP also includes regulating environmental impacts, closure and 
decommissioning arising from mining, petroleum and geothermal activities.

The resources sector in Western Australia has demonstrated its capacity to evolve and develop and, at the same time, DMP has 
maintained a focus on ensuring that its regulatory frameworks, and the administrative practices it employs, are contemporary and 
in keeping with the principles of best practice regulations1.

In recent years, DMP has implemented legislative reforms for petroleum and geothermal activities to ensure that a contemporary 
and effective environmental regulatory framework is in place. This includes the proclamation of the Petroleum and Geothermal 
Energy Resources (Environment) Regulations 2012, Petroleum Pipelines (Environment) Regulations 2012 and the Petroleum 
(Submerged Lands) (Environment) Regulations 2012.

DMP is now proposing amendments to the Mining Act 1978 to similarly ensure that there is a contemporary environmental 
regulatory framework in place for mineral exploration and development activities. 

The proposed amendments will reduce duplication in current approval processes for mining activities, particularly where other 
state and federal agencies have regulatory responsibility that is delegated to the DMP.

These proposed amendments will also be aimed at ensuring environmental standards adhered to by the resource sector 
continue to meet government and community expectation about the responsible management of our natural resources and the 
protection of the environment.

The proposed amendments will assist DMP to implement an objective-based and risk-based regulatory framework, improve 
regulatory effectiveness and remove unnecessary duplication from the approval processes. The proposed changes will provide 
certainty to the mining industry and reassure the broader community that the environment is being appropriately managed by the 
resource sector of Western Australia.

The amendments proposed in this paper are open for public comment until 5:00pm, 2 April 2014. 

DMP is seeking early input on the scope and intent of legislative amendments as outlined in this discussion paper. Following this 
feedback, DMP will undertake further consultation on the specific detail of amendments prior to a final proposal being presented 
to the Government for consideration. 

It is anticipated that consultation on the specific amendments to the Mining Act 1978 will occur in mid-2014, with the final 
recommendation to Minister for Mines and Petroleum occurring before the end of 2014.

I encourage you to read this paper and to submit your comments on the proposed amendments to the Mining Act 1978.

Phil Gorey 
Executive Director Environment

 1 The principles of best practice environmental regulation – accountable, transparent, predictable, proportional and targeted.
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Submissions 
The Department of Mines and Petroleum (DMP) invites submissions on the proposal to amend the Mining Act 1978 as outlined in 
this discussion paper.

All submissions made to DMP will be made publicly available on its website at www.dmp.wa.gov.au, and DMP will also publish 
a consolidated response to those submissions received. 

Consultation Phase 1
DMP proposes two consultation phases prior to any recommendations of specific legislative change being presented to the 
Minister for Mines and Petroleum. This discussion paper represents Phase 1. Following feedback on this discussion paper, DMP 
will determine the scope of legislative amendments which will form the basis of Phase 2 consultation. Phase 2 consultation will 
include the exposure draft of the amendment legislation.

PHASE 1

Consultation on 
proposal to amend 
Mining Act 1978

(by 2 April 2014)

DMP will review 
public submissions 
and prepare specific 

amendments

(Early-mid 2014)

PHASE 2

Consulation will 
occur on specific 

amendments to the 
Mining Act 1978

(Mid 2014)

DMP to prepare 
recommendation  

of legislaive 
amendments to  
the Minister for  

Mines and Petroleum 

(Late 2014)

Remember to include: 
•	 your	name;	
•	 address;	and	
•	 date.	

Points to keep in mind: 
•	 clearly	state	your	point	of	view	and	articulate	the	part/s	of	the	proposal	you	are	commenting	on;	
•	 if	referencing	other	material,	please	indicate	the	source	of	your	information;	and	
•	 suggest	alternative	options	or	direction	where	appropriate.	

Electronic submissions are preferred, and can be sent to: reform@dmp.wa.gov.au 

Submissions must be received by 5.00pm on 2 April 2014. 

If you have any queries about the information in the discussion paper, please contact one of the following DMP officers:  
Ms Sarah Bellamy,	Manager	Environmental	Reform	on	(08)	9222	3604;	or 
Dr Marnie Leybourne, General Manager Administration and Reform (08) 9222 3763.

Copies of the current Mining Act 1978 and the associated regulations are available on the State Law Publisher’s website at 
www.slp.wa.gov.au 
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1. Introduction
The Department of Mines and Petroleum (DMP) is the lead 
agency for regulating mining and petroleum exploration 
and development activities. The environmental regulatory 
role of DMP operates within, and contributes to, a State 
and Federal regulatory framework. 

DMP’s key roles in this regard are to:

•	 undertake	environmental	impact	assessment	and	
compliance monitoring under the Mining Act 1978 
(Mining	Act);	Petroleum and Geothermal Energy 
Resources Act 1967;	Petroleum (Submerged Lands) 
Act 1982;	and	the	Petroleum Pipelines Act 1969;

•	 investigate	and	enforce	compliance,	closure	and	
rehabilitation	with	approvals;	

•	 provide	information	on	its	regulatory	services	and	
provide	advice	to	other	government	agencies;	and

•	 place	conditions	on	tenements.

DMP has a targeted strategy to implement best practice 
for each regulatory activity. The department has dedicated 
resources to research and work with stakeholders to 
identify the procedures, systems and legislative changes 
that may be required to deliver on this strategy.

This discussion paper outlines the scope and intent of 
legislative changes that will enable the principles of best 
practice environmental regulation to be implemented 
across the department’s environmental regulatory function. 
These amendments relate to the regulation of mineral 
exploration and development activities through the Mining 
Act 1978.

These proposals have been informed by the contributions 
of key stakeholders through the department’s 
environmental stakeholder reference group (the Reforming 
Environmental Regulation Advisory Panel), and previous 
submissions made to DMP.

2.   Environmental regulatory reform in  
Western Australia

Over the past five years, the Western Australian 
Government has implemented substantial reforms to State 
approval processes. These reforms have contributed to 
the State Government’s policy of improving the approvals 
process for new business activities, and have been well 
supported by stakeholders.

2.1  DMP’s Reforming Environmental Regulatory  
(RER) program 
Consistent with the State Government’s reform 
strategy, in May 2012 DMP announced the 
implementation of its Reforming Environmental 
Regulation (RER) program to fully integrate the 
principles of best practice environmental regulation 
into its regulatory functions.

The implementation of this program will align with, 
and complement, environmental regulatory reforms 
being pursued by other State and federal agencies at 
the whole-of-government level.

Establishing a risk and outcome-based regulatory 
framework will ensure that DMP’s regulatory effort is 
targeted so that it protects environmental values in 

an efficient and timely manner. This framework will 
be administered in accordance with the principles 
of best practice government administration 
–	accountability;	transparency;	predictability;	
proportionality and targeted.

In 2012, the Minister for Mines and Petroleum 
established an independently-chaired Ministerial 
Advisory Panel to provide advice to him on 
implementation of the RER program. 

The advisory panel was made up of representatives 
from:

•	 Amalgamated	Prospectors	and	Leaseholders	
Association (APLA)

•	 Association	of	Mining	and	Exploration	Companies	
(AMEC)

•	 Australian	Petroleum	Production	and	Exploration	
Association (APPEA)

•	 Chamber	of	Minerals	and	Energy	WA	(CMEWA)

•	 Conservation	Council	of	Western	Australia	
(CCWA)

•	 Department	of	Environment	and	Conservation	
(DEC)

•	 Department	of	Mines	and	Petroleum	(DMP)

•	 Department	of	State	Development	(DSD)

•	 Pastoralists	and	Graziers	Association	of	WA	(Inc)	
(PGA)

•	 Office	of	the	Environmental	Protection	Authority	
(EPA)

In December 2012, the Ministerial Advisory Panel 
provided its report to the Minister for Mines and 
Petroleum2 supporting the scope and objectives 
of the RER program and providing 14 specific 
recommendations to ensure that the delivery of the 
RER program would be efficient and effective. 

Since this time, DMP has been working on the 
implementation of the RER program and the 
recommendations of the Ministerial Advisory Panel. 

The amendments proposed in this paper will address 
a number of those recommendations. 

2.2  The evolution of environmental regulation in the 
Mining Act 1978
Following the commencement of the Mining Act, 
which allowed specific conditions to be placed on 
mining leases for environmental management, other 
secondary environmental approval requirements were 
introduced (both administratively and legislatively) at 
a later date.

These include:

•	 amendments	to	the	Mining	Act	in	1990	to	
introduce powers to place conditions on 
exploration and prospecting tenements to control 
environmental	impacts;

2   Reforming Environmental Regulation in the WA Resources Industry,  
Prepared for the Minister for Mines and Petroleum December 2012, at  
www.dmp.wa.gov.au 
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•	 amendments	to	the	Mining	Act	in	2006	requiring	
the submission of Mining Proposals, replacing the 
“notice of intent”, and in 2010 a requirement for the 
submission	of	Mine	Closure	Plans;

•	 amendments	to	the	Mining	Regulations	in	2012	to	
enable specific Annual Environmental Reports to 
be	made	publicly	available;	and

•	 commencement	of	the	Mining Rehabilitation 
Fund Act 2012 to reform the mining securities 
arrangements in Western Australia.

In 2013 the Mining Rehabilitation Fund Act 2012 
commenced, and while it did not amend the Mining 
Act 1978, it has resulted in a fundamental reform of 
mining securities. Until that time mining securities were 
entirely dealt with under the Mining Act 1978.

2.3  Relationship to Mining Legislation Amendment  
Bill 2013
In 2013 DMP consulted on various amendments to 
the State’s mining legislation3, which resulted in the 
Mining Legislation Amendment Bill 2013 being tabled 
in Parliament in October 2013.

In the consultation paper that was released in August 
2013 for those amendments, DMP forecast that those 
proposed legislative changes would be the first of a 
series	of	changes,	specifically;

“The[se] proposed amendments to mining 
legislation are focused on a number of specific 
areas and make up the first of three stages of 
ongoing legislative reform proposed by DMP.”

The paper also outlined the intention of these later 
stages	of	the	legislative	reform	program;

“Stage two is anticipated to involve more complex 
amendments to further streamline the approvals 
processes and reduce any remaining duplication. 
However, these proposed amendments will 
require further development and more extensive 
consultation with industry and relevant State 
Government agencies and community groups.

A third stage of amendments may be required 
to support the implementation of a risk-based 
framework for environmental regulation. The scope 
and substance of any proposed amendments will 
be determined following the development of the 
risk-based framework.

Timing for the second and third stages is yet to be 
determined, but it is expected that consultation for 
these stages will commence in 2014.”

Further research by DMP through the RER program 
has confirmed that these proposed legislative 
amendments are necessary. 

DMP has, however, taken the opportunity to combine 
Stage 2 and Stage 3 into a single legislative reform 
package to amend the environmental functions of the 
Mining Act 1978.

2.4  Relationship to other State reform programs
Over the past few years, other Western Australian 
State Government agencies have also progressed with 
implementing environmental regulatory reform programs.

The three agencies with significant environmental 
regulatory responsibility in the mineral and energy sector 
(Environmental Protection Authority, Department of 
Environment Regulation and Department of Mines and 
Petroleum) regularly collaborate on reform proposals 
which	are	of	an	administrative,	systems	and/or	
legislative nature.

These reform programs include those of the Department 
of Environment Regulation (DER) to reform industry 
regulation licensing business through its Re-Engineering 
for Industry Regulation and Environment (REFIRE) 
initiative, those of the Environmental Protection 
Authority’s (EPA) Environmental Impact Assessment 
review and DMP’s RER initiative.

This collaboration assists in delivering reforms which are 
aligned and coordinated.

DMP is specifically liaising with DER, EPA, the 
Department of Parks and Wildlife and the Department of 
Water to ensure that the legislative amendments being 
investigated by DMP complement the legislative reform 
initiatives of those agencies.

3. Purpose of the proposed legislative reform
In its current form, the Mining Act 1978 is functional. 
However, the environmental regulatory framework established 
by the Act has resulted in a prescriptive approval process. 
This requires amendment to enable the development of an 
outcome-based and risk-based regulatory system. 

In its report to the Minister for Mines and Petroleum in 2012, 
the Ministerial Advisory Panel highlighted the challenges 
of working within a legislative structure built on the 
administration and regulation of land access rights through 
grant of tenure, while imposing environmental obligations 
solely through secondary approvals via tenement conditions.

The Ministerial Advisory Panel made recommendations to 
pursue legislative changes if needed, to:

•	 Establish	clear	and	enforceable	environmental	obligations	
for mining activities (recommendation 3)

•	 Implement	a	full	risk-based	assessment	and	
compliance methodology for environmental regulation 
(recommendation 5)

•	 Assist	DMP	to	work	with	other	agencies	to	improve	
efficiency and eliminate duplication (recommendation 7)

The primary intention behind this second phase of legislative 
changes is to progress those recommendations of the 
Ministerial Advisory Panel which require amendments to the 
Mining Act 1978.

The amendments will introduce an environmental risk and 
outcomes-based approach for mining activities in Western 
Australia. This approach will include increased transparency 
and	certainty	for	mining	operators	and	the	public;	
consistency with other environment-based legislation in the 
State;	and	aims to further reduce regulatory duplication  
and overlap.3   Consultation Paper, Proposed Amendments to the Mining Legislation,  

27 August 2013
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4. Proposed amendments to the Mining Act 1978
In order to implement the recommendations of the 
Ministerial Advisory Panel, DMP proposes the following 
amendments to the Mining Act 1978 (“the Act”) and the 
Mining Regulations 1981 (“the Regulations”) as necessary.

4.1  Consolidating environment obligations in the Mining 
Act 1978 
At present, the Act imposes few specific 
environmental obligations. It requires approvals for 
works, which are given on the basis of environmental 
obligations and commitments set out in Programmes 
of Work and Mining Proposals, and it requires Mine 
Closure Plans as part of conditions requiring mine 
rehabilitation.

To address this, it is proposed that existing 
environmental obligations of the Act relating to the 
regulation of the environment be brought together 
into a new and separate Part of the Act. This will also 
ensure that any amendments to the environmental 
obligations under the Act do not inadvertently impact 
on the administration of mining tenements.

This proposal will have the advantage of:

•	 consolidating	all	environment-related	requirements	
into	one	dedicated	Part	of	the	Act;

•	 raising	the	profile	of	environmental	obligations	for	
the	mining	industry;	

•	 improving	clarity	around	environmental	regulatory	
requirements	for	the	mining	industry;	

•	 assisting	in	proactively	identifying	and	managing	
environmental	impacts	and	risks;	and

•	 enabling	a	risk-based	regime	that	differs	from	the	
more prescriptive approach taken in other parts 
of the Mining Act to be applied to environmental 
legislation.

In keeping with recommendations from the Ministerial 
Advisory Panel, this Part would outline the risk and 
outcomes-based approach to regulating mining 
activities. For instance, this Part would establish that:

•	 exploration	and	mining	activities	must	be	
conducted in accordance with the principles of 
ecologically	sustainable	development;

•	 there	is	a	general	obligation	for	exploration	and	
mining activities to be undertaken in a way that 
ensures that environmental risks are as low as 
reasonably	practicable	(ALARP	Principle);	

•	 the	assessment	of	environmental	risks	and	effects	
would	be	done	on	a	case-by-case	basis;	and

•	 a	transparent	and	accountable	approval	and	
compliance process would be used.

The risk and outcomes-based approach to regulating 
exploration and mining activities places the onus on 
the tenement holder to demonstrate to the regulator 
that environmental risks of an incident and any 
impacts relating to a mining activity are reduced to as 
low as reasonably practicable (ALARP Principle). The 
operator must have in place appropriate means of 
addressing risks so as to minimise any environmental 
impacts. The application of ALARP as part of the 

regulatory regime will enable flexibility for mining 
operators to address risks on a case-by-case basis. 
It also encourages the adoption of continuous 
improvement through embracing responsibility for 
evaluating risks and implementing innovative, effective 
and efficient risk mitigation strategies.

The approach is consistent with the risk and 
outcomes-based environmental regulatory approach 
already applied in the regulation of petroleum activities 
at both the State and Australian Government levels. 

4.2  Clarifying processes for environmental approvals
Under the proposed changes, the requirement for 
environmental approval will remain largely unchanged. 
For instance, it is proposed to retain:

•	 Programmes	of	Work,	Mining	Proposals	and	
Mine Closure Plans as the principal mechanisms 
for approving activities which may have an 
environmental	impact;

•	 that	these	submissions	be	in	a	prescribed	form	
(e.g.	in	accordance	with	appropriate	guidelines);

•	 that	authority	for	approval	and/or	rejection	of	these	
applications rests with the Director General of 
Mines	and	Petroleum	(or	other	official	of	DMP);

•	 the	principal	enforcement	power	of	tenement	
forfeiture for failing to obtain approvals, or failing to 
comply	with	approvals;

•	 that	conditions	can	still	be	placed	on	tenements	to	
address	environmental	risks;	and	

•	 that	unconditional	performance	bonds	may	be	
required of tenement holders in relation to fulfilling 
environmental obligations when there is a clear 
reason to impose such a bond4.

Therefore, the new Part of the Act would include the 
necessary provisions to enable the retention of this 
general approach.

The material changes proposed for the new Part 
would be to enable the current approval instruments 
to be incorporated into the risk based framework. 
Specifically, it is proposed that new provisions would 
include that:

•	 the	Director	General	of	Mines	and	Petroleum	
considers whether a proposed activity would be 
undertaken in accordance with the principles of 
ecologically sustainable development and that the 
environmental risks and impacts are as low as 
reasonably	practicable	(ALARP	Principle);	

•	 for	mining	activities	(with	the	exception	of	
exploration and prospecting activities) the 
tenement holder maintain an environmental 
management system which includes risk 
identification to an appropriate standard in addition 
to	specific	tenement	conditions;	and

•	 approval	would	not	be	required	for	certain	
prescribed (low-risk) activities. Instead, a 
notification system would be used.

4   With the introduction of the Mining Rehabilitation Fund, from 1 July 2014 
most tenements will no longer have unconditional performance bonds.
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4.3  Reducing regulatory burden
A key theme of the recommendations of the Ministerial 
Advisory Panel, and the Reforming Environmental 
Regulation program, is the reduction in unnecessary 
regulatory burden. DMP proposes to include in these 
amendments provisions which will reduce the regulatory 
burden on the industry without compromising the 
integrity of the regulatory system, or the environmental 
performance of the industry.

Specifically, with respect to the current operation of the 
Mining Act, this includes minimising the proliferation 
of tenement conditions and applying a hierarchy of 
approval requirements based on the environmental risk 
of activities. 

4.3.1 Recognition of approvals under other legislation
The DMP environmental regulatory process 
operates within the context of other State 
environmental legislation. This means that without 
careful consideration, a situation could arise in 
which a single activity requires approval from 
multiple agencies.

DMP and the other key environmental regulatory 
agencies apply administrative processes to avoid 
such duplication in regulation, however it is the 
case that environmental regulatory overlap can 
occur.

DMP intends to expressly address the potential 
for unnecessary regulatory overlap. It is proposed 
to amend the Mining Act so that tenement 
holders who have approval for an activity which 
forms part of their mining operations under other 
specified State environmental legislation (e.g. Part 
V of the Environmental Protection Act 1986) will 
not require separate approval for that aspect of 
their operations under the Mining Act (although 
closure and rehabilitation would need to be 
covered by a Mine Closure Plan). This will reduce 
duplication and overlap of the approvals process, 
as well as reduce duplicated effort and cost for 
operators.

4.3.2 Incorporating native vegetation clearing 
provisions
Currently, the Environmental Protection Act 
1986 provides that some mining and petroleum 
activities do not require native vegetation clearing 
permits. However, around 180 clearing permits 
are required each year for mining activities which 
are also assessed and approved under the 
Mining Act 1978.

The regulatory overlap between the Mining 
Proposal/Programme	of	Work	and	the	Native	
Vegetation Clearing Permit process was identified 
by the Ministerial Advisory Panel. Through 2012, 
DMP sought advice from stakeholders on  
aspects of regulatory duplication, and the 
outcomes of stakeholder workshops was that 
DMP should prioritise removal of duplication 
between these processes while ensuring 
that protection for native vegetation was not 
compromised.

Since late 2012, DMP has been investigating 
the legislative amendments that would be 
required if assessment and approval of native 
vegetation clearing was to occur under the 
Act (exempting these activities from requiring a 
native vegetation clearing permit).

Arising from this investigation, it is proposed 
to incorporate into the application assessment 
processes of the Act, equivalent consideration 
of the values of native vegetation as currently 
exists under the Environment Protection 
Act 1986 (e.g. reference to the 10 clearing 
principles). The intended outcome would be to 
allow activities approved under the Act to not 
require	a	separate	Native	Vegetation	Clearing	
Permit.

4.3.3 Providing exemption for low impact 
exploration activities 
At present, all exploration activities require 
an approval through a Programme of Work, 
regardless of the scale of the activity. While 
Programmes of Work will continue to be a 
requirement for the majority of proposed 
exploration activities, it is proposed to introduce 
the capacity for certain “low-risk” exploration 
and prospecting activities to not require 
submission for regulatory assessment. The 
proponent would still be required to undertake 
the appropriate environmental appraisal 
and maintain records and evidence that the 
exploration activity is low-risk activity and  
does not adversely impact on sensitive flora, 
fauna, etc. 

Under such an arrangement, environmental 
obligations would be maintained as the 
Act would also prescribe certain standard 
environmental management conditions (e.g. 
containment of drilling fluids, capping and 
plugging of drill holes).

In addition, the tenement holder would remain 
obliged to report disturbance through the 
Mining Rehabilitation Fund Act 2012.

The criteria for “low-risk” activities would be 
described in the Act or Regulations to make the 
regulatory requirements clear for industry and 
stakeholders. This approach is not proposed 
to apply where there is an impact on sensitive 
environmental values, or where non-incidental 
clearance of native vegetation is proposed.

4.3.4 Ability to prescribe standard conditions
At present, the Act contains provisions 
deeming specified conditions which attach to 
various tenement types, as well as enabling 
other suitable conditions to be imposed as 
circumstances require. 

In addition (and as mentioned above), the 
approval of Programmes of Work, Mining 
Proposals and Mine Closure Plans is given with 
a range of conditions placed on the tenements 
(some of which are standard conditions).
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As part of the RER program, DMP is currently 
reviewing all tenement conditions, with an 
intention to remove redundant conditions 
without affecting environmental obligations 
or outcome. This process has identified that 
improved efficiencies would be delivered, 
and contemporary obligations maintained, 
where standard conditions could be included 
in the Act or Regulations and not repeated 
in tenement conditions. Therefore, it is 
proposed that amendments are made so that 
“standard conditions” relating to environmental 
performance are provided for in the Act or 
Regulations.

This approach will assist in the maintenance 
of environmental standards where exemptions 
from approvals are provided for “low-risk” 
exploration and prospecting activities 
which will still be subject to compliance 
investigations.

This proposal will not change the obligations 
of tenement holders. They will continue to 
be required to comply with legislation and 
regulation. For instance, it is proposed that 
failure to comply with these conditions would 
have the same consequences upon the 
tenement holder as is currently the case for 
failing to comply with tenement conditions. 

4.4 Consolidating regulatory powers for monitoring and 
compliance
There are already various powers under the Act and 
the Regulations to enable monitoring and audit of the 
environmental compliance of tenement holders. It is 
proposed to amend some of these powers to ensure 
that the powers are contemporary and sufficiently 
reflect the risk-based regulatory system being 
implemented.

4.4.1 Powers of inspectors
Environmental inspectors are already 
established under the Act. However, it is 
proposed to provide inspectors with powers 
to conduct more effective environmental 
compliance investigations. This will align 
with the powers of inspectors under the 
Mines Safety and Inspection Act 1994 and is 
consistent with other environmental legislation, 
such as the Petroleum and Geothermal 
Energy Resources Act 1967.

It is proposed that the powers of inspectors 
will be enhanced in relation to: 

•	 requiring	the	production	of	documents

•	 requiring	people	to	attend	interviews	off-
site

•	 compelling	people	to	answer	questions	
(with commensurate protection from 
criminal liability)

•	 allow	powers	to	be	exercised	in	the	
investigation of mining without tenements 
(illegal mining)

•	 recording	interviews	without	the	
interviewee’s consent.

These amendments are considered appropriate 
in the context of inspections into potential 
environmental incidents not being hindered 
by relying on the voluntary cooperation of 
proponents/relevant	parties.

4.4.2 Obligations for environmental reporting
The requirement to provide timely reports to 
the regulator on environmental performance 
is a critical aspect of the compliance system 
preferred by DMP. Making these reports 
publicly available will continue to build 
community confidence in the environmental 
performance of the resources sector. 

The Regulations already outline the 
requirements for Annual Environmental 
Reporting, and it is proposed that only limited 
changes be made to this requirement, such as:

•	 greater	flexibility	for	certain	low-risk	sites	to	
not	be	required	to	submit	reports	annually;

•	 requirements	to	report,	to	the	regulator,	
incidents such as spills, emissions, 
accidental impacts to threatened flora or 
fauna or incidents that otherwise may have 
environmental impacts or risks. 

It is proposed that these reports be made 
publicly available in accordance with the 
department’s Transparency Strategy 5.

4.4.3 Refinement of enforcement tools
The Act and the Regulations already establish 
the powers for the Minister, a Warden, or 
prescribed official under the Act, to respond to 
contraventions of the Act by:

•	 initiating	prosecution	in	court

•	 forfeiting	tenements	(or	imposing	fines	in	
lieu of forfeiture)

•	 prohibiting	activities	through	the	issuing	of	
stop work orders, or

•	 requiring	certain	actions	to	be	taken	
through issuing of directions to modify.

The recommendations of the Ministerial 
Advisory Panel made specific reference to the 
need to ensure that the regulatory system is 
robust and sufficient to ensure compliance with 
environmental obligations. In general, DMP 
considers that the range of enforcement tools 
is appropriate at this time to provide a suite of 
penalties, both civil and criminal, for responding 
to non-compliance. In addition, the powers 
to “make good” provisions under the Act and 
Regulations are generally sound, although 
DMP is proposing some amendments to these 
powers (see below).

5   Strategy Paper: Transparency in Environmental Regulatory Decision Making, 
31 October 2011 at www.dmp.wa.gov.au 
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DMP proposes to retain the existing forfeiture 
(and fine in lieu of forfeiture) provisions as the 
basis of applying penalties where a tenement 
holder has undertaken exploration and mining 
activities without (or contrary to) an approval.

In relation to the powers of “making good” 
environmental damage, DMP proposes to 
incorporate the following amendments to the Act 
and Regulations:

1) Allowing DMP to direct cessation of 
unauthorised activities. Under the Act 
and Regulations, DMP cannot direct a 
tenement holder to cease activities which 
are not authorised (DMP can recommend to 
the Minister or Warden that the tenement is 
forfeited or a fine is imposed). It is proposed 
to expand the current powers of orders to 
allow DMP to direct that activities cease 
if they are not authorised, and that the 
tenement holder must take certain actions 
regarding the management of those areas 
(which may include rehabilitation of those 
areas).

2) Allowing DMP to enforce extended 
environmental obligations. The Act 
already includes provisions under which 
tenement holders are required to comply 
with environmental commitments (e.g. 
rehabilitation obligations), even if the tenement 
has been surrendered, forfeited or expired 
(section 114B). However, the Act and 
Regulations do not allow DMP to secure 
compliance with this requirement. Therefore, 
it is proposed to expand the powers of 
administrative orders under the Act to allow 
DMP to secure compliance with section 
114B. This will expand the capacity of DMP 
to respond where tenements terminate prior 
to all outstanding environmental obligations 
being met.

In developing these proposals, DMP has 
given particular attention to the environmental 
regulatory framework in which the Act operates. 
Specifically, the Environmental Protection Act 
1986 establishes offences for environmental 
pollution, and administrative penalties to make 
good such contraventions. Therefore, DMP 
does not propose to introduce strict pollution 
offences into the Act. Instead, DMP will ensure 
that the enforcement tools relate specifically 
to the requirements for meeting environmental 
obligations established under the Mining Act.

4.4.4 Management of “called-in” bonds
DMP has administered unconditional 
performance bonds as the principal form of 
mining security since the late 1980s. With the 
introduction of the Mining Rehabilitation Fund 
Act 2012, it is expected that unconditional 
performance bonds will only be used in the future 
for sites which present a high risk for the Mining 
Rehabilitation Fund (“the MRF”). 

It is not proposed to change the mechanism or 
framework for the application of unconditional 
performance bonds under the Act (DMP will 
continue to maintain a policy for the application 
of unconditional performance bonds). However, 
it is proposed to alter the way in which DMP 
manages bonds that have been exercised under 
the Act (i.e. “called-in”).

Specifically, it is proposed that the Act be 
amended to allow DMP to transfer previously 
called-in bonds into the MRF. This would enable 
the decisions relating to expenditure of the called-
in bonds within the decision-making process for 
expenditure out of the MRF. It is also consistent 
with the intent of the Mining Rehabilitation Fund 
Act 2012 which enables money from the MRF 
to be spent of any declared abandoned mine – 
including a mine which has had an unconditional 
performance bond imposed.
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Introduction
The comments received on the reforms proposed in the Discussion Paper of January 2014 were generally supportive of the changes, including introducing a 
definition of environment and consolidating environmental regulatory requirements into a separate part of the Mining Act 1978. 

The majority of the comments refer to the details of implementation and guidance material which will be instrumental in delivering the proposed reforms. 

The desired outcomes identified by stakeholders are: 

•	 A	clear	scope	of	DMP’s	environmental	regulation	that	does	not	duplicate	or	conflict	with	other	environmental	regulators,	whilst	ensuring	there	are	no	 
regulatory gaps

•	 Clear	and	transparent	decision	making	procedures,	including	how	relevant	principles	such	as	‘As	Low	as	Reasonably	Practicable’	(ALARP)	and	Ecologically	
Sustainable	Development	(ESD)	will	be	considered		

•	 Clear	performance	standards	and	environmental	outcomes

•	 Transparent	decision	making	procedures	and	regulatory	processes.		

The	Department	of	Mines	and	Petroleum	will	deliver	robust	environmental	regulation	under	the	Mining Act 1978, continuing to operate under the primacy of 
the Environmental Protection Act 1986.	DMP	will	continue	to	refer	proposals	identified	as	likely	to	be	significant	as	per	the	criteria	of	DMP’s	Memorandum	of	
Understanding	with	the	Environmental	Protection	Authority,	and	all	activities	are	subject	to	EP	Act’s	environmental	harm	provisions.	

DMP	will	continue	to	work	with	other	environmental	regulators	to	identify	further	opportunities	for	cooperation	and	streamlining	the	assessment	and	 
approvals processes.

Public Consultation Schedule 
DMP	will	continue	to	consult	with	stakeholders	on	the	development	of	guidance	materials,	online	systems	and	draft	legislation.	

The	indicative	timeframe	for	consultation	will	be	late	2014	for	both	the	Mining	Proposal	Guidelines	for	a	minimum	8	weeks	public	feedback,	and	targeted	
consultation on the exposure draft of the legislation.  
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PROPOSED AMENDMENTS TO THE MINING ACT 1978

Submission Issue DMP Response

4.1     Consolidating environmental obligations in the Mining Act 1978 

Definition and scope of environment

WSWA & CCWA Preventing	or	‘making	good’	injury	to	the	surface	of	the	land	is	not	suitable	for	
comprehensive environmental regulation

Agreed. 

WSWA & CCWA Use same definition as the Environmental Protection Act 1986 Noted. This will be considered in drafting. 

DPaW Consistency	with	other	definitions	in	other	WA	legislation	particularly	where	
exemptions to that legislation may apply. 

Noted. This will be considered in drafting. 

DPaW Address all aspects of the environment relevant to mining approvals  
across	WA

Noted.  

DPaW Incorporate clear objectives and principles for addressing environmental 
matters in decision making

Agreed. The framework will include clear environmental 
considerations in decision making.

Structure and location of the legislative powers 

Bill Mackenzie Having environment in a separate part of the Act is to be commended in 
principle as it is important that there be a distinction between the right  
to obtain and maintain land access from the rights to use land for a  
particular purpose.

Support noted. 

CCWA & WSWA The legislation needs to clearly identify that the grant of a mining lease does 
not give any right to mine. 

Agreed. A separate Part clearly separates  
those requirements.

DoW Further details on how environmental regulation provisions will be separated 
from land tenure provisions, and how this will be implemented.

A	separate	Part	in	the	Mining	Act	will	be	established	 
to consolidate environmental provisions separate to  
land tenure 

CME All environment-related regulations should be consolidated into a specific 
‘Environment’	Part	of	the	Act.	

Agreed. 
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Submission Issue DMP Response

WSWA & CCWA Perhaps environmental impacts of mining should be regulated under a 
separate	part	of	the	EP	Act.	CCWA	position	will	always	be	to	write	provisions	
into	EPA	Act.	Similar	sort	of	issue,	eg	land	clearing	that	used	to	be	under	the	
Soil	and	Land	Conservation	Act,	moved	to	EP	Act.

This option was considered, however activities approved 
under the Mining Act 1978 remain subject to Part IV for 
significant proposals and the environmental  
harm provisions.

WSWA & CCWA Secondary	approvals	–	Demonstrated	in	EP	Act	to	be	legally	unenforceable.	
Move	requirements	to	Regulations	wherever	possible.

It is the intent of the framework that obligations are 
imposed through the legislation, deemed conditions of 
tenure, environmental conditions, regulations and  
statutory guidelines. 

WSWA & CCWA Need to ensure conditions require compliance with approval documents Agreed. This will be incorporated in drafting. 

WSWA & CCWA Minister	needs	to	be	able	to	make	conditions	about	the	environment.	Could	
potentially	have	conflict	with	other	agencies.	

DMP	will	retain	the	ability	to	impose	conditions	for	
environmental management and rehabilitation, and  
will ensure these conditions do not overlap other 
regulatory requirements. 

4.2     Clarifying processes for environmental approvals  

Risk- based regulation

Bill Mackenzie Risk-based	approach	should	be	commended	as	this	should	avoid	the	
inefficient focus on immaterial issues and improve the effectiveness of 
both	assessment	and	management	of	environmental	issues.	Risk	based	
assessment also allows for continuous improvement in environmental 
management and adaptation to changing circumstances over time.

Support noted. 

DoW A risk based approach is already applied to environmental and water 
regulation	by	Government,	implemented	through	case-by-case	assessment	
of referred applications. Are significant changes to the existing risk-based 
framework being proposed?

A risk-based approach to existing processes is different 
to risk-based regulatory system, which adopts risk 
management principles holistically across environmental 
obligations and the regulatory framework. This is a 
significant change to the existing use of risk. 

EDOWA Supports	the	Discussion	Paper’s	proposal	to	shift	the	onus	in	proving	
compliance	with	the	ESD	and	ALARP	principles	to	the	tenement	holder	or	
mining activity proponent. 

Support noted. 
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Submission Issue DMP Response

Clear decision making procedures

EDOWA Compliance	with	the	principles	of	ESD	and	ALARP	should	be	mandatory,	
rather	than	discretionary,	and	universal.	The	DG	Mines	should	have	a	non-
discretionary duty to consider whether the activity conforms to the principles 
of	ESD	and	ALARP.	

Agreed. It is the intention that the legislation requires the 
decision maker to consider these principles. 

EDOWA Section	6	of	the	Act	should	be	amended	to	insert	the	principles	of	ALARP	and	
ESD	into	the	legislation	so	that	the	entire	Act	must	be	construed	and	applied	
consistently with these principles.

ALARP	and	ESD	will	apply	to	decision	making	and	
proponents will be expected to comply with these 
principles, which will be expanded on through  
guidance material. 

AMEC DMP	should	provide	further	justification	for	its	preference	for	the	ALARP	
principle as well as information on the mechanics of how it will be 
implemented in practice ie. 
•			Arriving	at	a	common	interpretation	of	ALARP	by	industry	and	 

government agencies
•			The	need	for	consistent,	clear	and	unambiguous	threshold	definitions
•			Explanation	on	how	the	body	of	knowledge	in	the	DMP	dealing	with	

petroleum will be applied in the context of mining
•			The	need	for	clear	escalation	policies	and	procedures	that	are	

communicated to industry

Noted.	ALARP	will	be	dealt	with	in	guidance	material	
and	DMP	will	undertake	further	consultation	in	the	
development of these guidelines. 

WSWA & CCWA Concern	that	the	Act	does	not	incorporate	the	same	objects	and	constraining	
principles	as	EP	Act	eg.	obligation	to	apply	the	Precautionary	Principle.	

Noted.	DMP	will	consider	the	EP	Act	objects	in	
establishing its environmental outcomes.
The	principles	are	captured	by	the	consideration	of	ESD	
(includes	precautionary	principle).

Clark Lindbeck 
and Associates 
Pty Ltd

Section 4.4.1: Also concern that the increase in powers may be detrimental 
to	good	governance	and	operations	under	the	ALARP	principle	when	the	
inspector is:
•			Inexperienced	in	mining	activities	in	this	State
•			Is	incapable	of	a	logical	assessment	of	environmental	impact	of	an	identified	

issue or concern
•			Has	little	knowledge	on	the	large	range	of	ecosystems	occurring	throughout	

WA	and	therefore	the	range	of	impacts	that	may	be	of	concern	to	 
different ecosystems

•			Is	more	interested	in	wielding	a	big	stick	rather	than	logical	responses	to	 
the issue.

Risk	based	regulation	by	DMP	will	be	implemented	in	a	
transparent and accountable governance framework.  
The	application	of	ALARP	will	be	supported	by	
clear guidelines and decision making procedures 
complemented by staff training.
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Submission Issue DMP Response

Bill Mackenzie Approvals process maps be regenerated and maintained on an ongoing basis 
to improve the efficiency, transparency and accountability of the approvals 
process

Noted. These will be developed to ensure clear 
understanding of the approvals process. All processes/
procedures	regulated	through	DMP’s	environment	division	
are already certified through ISO 9001 and this will 
continue into the future.

Clear standards and guidelines  

DoW Further clarification and details are being sought relating to best practice  
and when would these best practice documents be developed and  
consulted/communicated?

Supporting guidelines are being developed and will be 
released for public consultation in late 2014. 

DPaW Ensuring	that	the	revised	legislation	includes	provision	to	appropriately	identify	
and manage the full range of potential impacts and risks that may relate to 
developments on reserves managed under the Conservation and Land 
Management Act 1984 (CALM	Act)	and	flora	and	fauna	protected	under	 
the Wildlife Conservation Act 1950	(and	the	proposed	Biodiversity	
Conservation	Act).

Noted.	DMP	will	consult	with	DPaW	regarding	 
these matters. 

CCWA & WSWA Need to have clear standards as to acceptable outcomes and clear criteria to 
guide decision making. Preference for the standards to be described in the 
Act	or	Regulations,	or	statutory	guidelines.	

Agreed.	DMP	will	be	developing	statutory	guidelines.	

CCWA & WSWA DMP	needs	to	set	allowable	standards	of	impact	on	the	environment	and	
stipulate what outcomes are acceptable, eg. no groundwater contamination 
to determine what level of damage we will accept.  Need criteria to guide the 
decision making. 

Cannot	allow	companies	to	make	their	own	determination	as	to	what	would	
be an acceptable standard. If companies do not meet these standards  
they	won’t	get	approval,	and	if	they	do	damage	the	environment	they	should	
be prosecuted.

Clear	acceptable	outcomes	should	be	in	regulation	and	move	away	from	
prescriptive methodology to prescriptive outcomes.

Could	refer	to	standards	as	established	by	government,	or	come	up	with	
own standards, and ensure they are legally enforceable, ie. in regulations or 
statutory guidelines.

DMP	will	be	developing	statutory	guidelines.	It	is	the	intent	
that	DMP	will	be	set	standards	and	the	proponent	will	
commit to clear outcomes.
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CME Ecologically	Sustainable	Development	principles	must	be	supported	by	
policy clearly defining how economic, social and environmental impacts are 
considered in decision making. 

Agreed.	DMP	will	provide	clear	guidance	on	decision	
making	procedures,	including	consideration	of	Ecologically	
Sustainable Development. 

Sunil 
Govinnage

Any approval process whether mining or any other public policy matter have 
to be prescriptive, as otherwise due to lack of clear guidelines and procedures 
may hinder the anticipated outcome/s.

Noted.	DMP	will	provide	clear	guidelines	and	procedures	
to ensure predictability and certainty of process. 

Standards as they apply to management of the risk of spreading dieback disease 

Joseph Grehan Concern	at	the	lack	of	Dieback	interpretation	and	mapping	being	undertaken	
by	resource	development	companies	operating	in	Dieback	Risk	Zones.

Noted. These matters will be considered in the 
development of guidelines and standards. 

Joseph Grehan Concern	that	guidelines	for	managing	Dieback	in	exploration	are	fundamentally	
flawed	because	they	do	not	require	proponents	operating	in	Dieback	Risk	
Zones	to	undertake	a	Dieback	assessment	prior	to	undertaking	ground	
disturbing activities.

Joseph Grehan Proposes the following conditions become standard for all tenements 
occurring	within	areas	receiving	>400mm	of	annual	rainfall	between	Geraldton	
and	Esperance:

1.    All areas of native vegetation, including proposed access routes and the 
exploration areas are to be assessed for the presence of Dieback by a 
Department	of	Parks	and	Wildlife	certified	Dieback	Interpreter.

2.    Vehicles machinery will not operate in circumstances where soil and/or 
vegetative materials are adhering to vehicles and machinery.

3.				All	vehicles	leaving	formed	roads	will	be	‘clean	on	entry’	into	protectable	
uninfested, unmappable and uninterpretable areas.

4.				Vehicles	will	be	‘clean	on	exit’	from	infested,	unmappable,	 
uninterpretable areas.

5.    All vehicles will carry a spray unit, appropriate solution of Phytoclean 
(Solution	Mix	Ratio 
1:10	(100	ml	to	1	Lt))	and	brushes	to	clean	vehicles	and	equipment	 
as required.

6.				The	proponent	will	commission	a	hygiene	audit	by	a	DpaW	certified	
Dieback Interpreter one year after the completion of soil  
disturbance activities.
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System of environmental management 

Clark Lindbeck 
and Associates

The	provision	needs	to	clarify	the	level	of	the	EMS	required	ie.	Approved	under	
ISO 19000 or equivalent. 

The legislation will require a system for managing the 
environment	to	demonstrate	to	DMP	that	proponents	
undertaking mining activities have the capacity to monitor 
and adapt their risk management actions. The detail of the 
system will be proportionate to the scope and risk of the 
activity proposed, which will be detailed in guidelines. 

Public Consultation 

EDOWA Moving	environmental	obligations	to	a	Part	of	the	Act	separate	from	mining	
tenements must ensure that environmental considerations will be subject to 
objection when the mining activity is proposed and that approval of mining 
tenements will have no preclusive effect on objectors who seek to address the 
environmental impacts of the mining or exploration activities.

Proponents	will	be	required	to	demonstrate	to	the	DMP	
in their approval documents that they have undertaken 
public consultation at the scope and level proportionate to 
their activity and level of risk.

The lack of objection at tenement grant stage does not 
preclude the public from future participation. 

4.3    Reducing regulatory burden  

4.3.1   Recognition of approvals under other legislation  

Recognition of the primacy, and linkages with, the Environmental Protection Act 1986

WSWA & CCWA Projects	regulated	by	DMP	should	not	have	significant	environmental	impacts,	
as	there	is	no	public	process	in	Mining	Act.	Significance	trigger	will	be	needed	
in	the	MoU	with	EPA.		

Proponents will be required to undertake consultation 
appropriate	to	the	scope	and	nature	of	the	project.	Clear	
criteria for significance to trigger referral are described 
in	the	existing	MoU	with	EPA.	Environmental	regulation	
under the Mining Act 1978 will continue to be subject to 
the primacy of the Environmental Protection Act 1986 
and will not be exempt from assessments under Part IV.

AMEC Pleased	to	see	the	removal	of	the	duplication	between	EP	Act	Part	IV	
assessments	conducted	by	the	EPA	and	the	DMP.	In	addition	the	removal	
of	the	‘double	jeopardy’	situation	of	a	company	being	prosecuted	under	
numerous acts is welcomed.
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Bill Mackenzie The interaction with other environmental legislation must also be considered. 
How the proposed changes will be assessed and integrated into a whole of 
government context.

DMP	is	continuing	to	work	with	other	regulatory	agencies	
to minimise areas of regulatory overlap and ensure there 
are	no	regulatory	gaps,	including	with	DER	and	interaction	
with works approvals for prescribed premises under Part 
V	of	the	EP	Act.	

DMP	currently	administers	the	grant	of	native	vegetation	
clearing permits for land on mining tenements under 
delegation.	DMP	will	retain	delegation	for	administering	
native vegetation clearing permits for State Agreements 
and petroleum activities.

The proposed exemption only applies to native vegetation 
clearing	permit	requirements	(Division	2	of	Part	V).	The	
Department	of	Environmental	Regulation	will	continue	
to regulate those aspects of mining activities that are 
prescribed premises and subject to works approval 
requirements	(Division	3	of	Part	V).	

WSWA & CCWA Ensuring	all	issues	are	covered	by	environmental	regulation	ie.	Tailings	not	
assessed	by	EPA/prescribed	premises	under	Part	V

DoW After	the	Act	is	amended,	which	agency	will	take	the	lead	for	(Part	V)	
environmental regulation for mining proposals?

DoW Are there further examples of regulatory duplication other than native 
vegetation regulations?

Clark Lindbeck 
and Associates 
Pty Ltd

Commends	the	proposal	to	reduce	duplication.

Clarification	on	whether	the	proposal	would	mean	that	any	‘prescribed	
premises’	constructed	or	operated	under	a	DER	Works	Approval	or	Operating	
Licence	will	not	require	approval	under	the	Mining	Act.	If	so,	will	DMP	still	
be	involved	in	approvals	for	TSF’s	where	the	Geotechnical	section	of	the	
Resources	Safety	Division	provides	comment	on	the	geotechnical	aspects	of	
the TSF?  If there are inadvertent emissions or spills from prescribed premises, 
will	these	be	regulated	by	DMP	or	DER?

CME Requirement	for	an	Environmental	Management	Plan	and	the	development	of	
a	specific	‘Environment’	part	of	the	Mining	Act	must	avoid	regulatory	overlap	
and duplication with other environment legislation. 

EDOWA Supports the recognition of environmental approvals authorised under other 
legislation,	most	notably	under	the	EP	Act	as	a	means	of	reducing	regulatory	
overlap,	and	being	consistent	with	section	6(1a)	of	the	Act,	which	states	that	it	
must	be	read	subject	to	the	EP	Act.

Noted. 

DoW Is the proposed clause relating to recognition of approvals under other 
legislation included to address transitional arrangements for existing mining 
projects	that	were	previously	approved	under	the	EP	Act?

Transitional arrangements will be addressed separately. 
Section	4.3.1	identifies	that	DMP	will	work	with	other	
regulatory agencies to minimise regulatory overlap and 
ensure there are no gaps. 
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Recognition of the limitation of the Mining Act to the boundaries of mining tenements 

CCWA & WSWA Need to be able to require remediation of impacts off tenement. Agreed. The legislation will provide the powers to require 
remediation of environmental impacts caused by mining 
activities, even if the impacts occurred beyond the 
tenement boundary. 

State Agreement Acts

CCWA & WSWA Request	for	State	Agreements	to	be	covered	by	the	new	legislation	and	the	
Mining	Rehabilitation	Fund.	

Only	Mining	Act	tenure	will	be	affected	by	the	changes	to	
the	Mining	Act.

Sunil 
Govinnage

How the proposed amendments will impact on State Agreements, and 
whether further conditions will be placed on them.

Single decision maker model / one stop shop

CME Amendments should be considered in the context of progressing  
DMP	to	becoming	a	single-decision	maker’	for	all	mining	related	 
environment approvals. 

DMP	will	continue	to	ensure	it	delivers	a	robust	
environmental regulation of mining activities and identify 
areas of regulatory overlap, however there is no intention 
to exempt mining activities from part IV assessments 
under	the	EP	Act.	Bill Mackenzie Consideration	should	be	given	to	adopting	administrative	processes	which	

give	DMP	responsibility	for	the	conduct	of	environmental	assessments	for	
resource development projects that require assessment under Part IV of the 
Environmental Protection Act 1986.

EDOWA To	the	extent	there	is	a	“one-stop	shop”	for	environmental	approvals,	EDOWA	
believes	that	those	approvals	should	be	administered	pursuant	to	the	EP	Act	
objects and principles. 

4.3.2   Incorporating native vegetation clearing provisions   

EDOWA EDOWA	does	not	see	why	it	would	be	necessary	to	incorporate	into	the	Act	a	
copy	of	the	EP	Act’s	provisions	for	the	approval	of	granting	a	permit,	given	 
that	all	environmental	approvals	under	the	EP	Act	will	be	recognised	as	part	 
of this reform.

This ensures that all the relevant considerations are 
included for assessment under the Mining Act 1978. 

EDOWA EDOWA	has	concern	that	amending	the	Act	to	merely	“consider	the	same	
values	that	the	EPA	considers”	would	not	provide	anything	close	to	the	same	
level	of	protection	currently	applicable	under	the	EP	Act	process.

Agreed in part – activities will continue to be subject to 
Part	IV	requirements	of	the	EP	Act.	However	for	DMP’s	
environmental regulation it is important to align the 
environmental	outcomes	identified	by	the	EPA
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EDOWA EDOWA	does	not	support	any	reduction	in	the	responsibilities	of	proponents	
to ensure native vegetation clearing approvals are properly sought and note 
that significant concession is already given to mining activity proponents in 
relation to clearing native vegetation without seeking approval.

Agreed.	The	amendments	to	the	Mining	Act	will	deliver	
robust regulation of mining activities and a holistic 
assessment of environmental risks, including native 
vegetation clearing, for all mineral exploration and  
mining proposals. 

DoW Will	the	clearing	principles	and	provisions	be	applied	with	the	same	rigour	as	
currently	undertaken	under	the	EP	Act?	Concern	that	several	principles	are	
relevant to the protection of water resources, and whether these applications 
will be referred to relevant agencies for consideration and advice

Yes.	The	DMP	will	refer	to	the	ten	clearing	principles	which	
include	water	resource	management.	DMP	currently	
adopts this rigour under delegation and this rigour will  
not diminish.

CCWA & WSWA Offsets need to be properly implemented. They should be required to give 
up tenements on the offsets and the land be reserved so that it cannot be 
pegged at any time in the future to ensure certainty. 

DMP’s	scope	for	imposing	offset	requirements	will	be	
limited to impacts of native vegetation clearing, and will 
be	administered	in	line	with	the	WA	Government	Offsets	
Policy	and	pending	Guidelines.

4.3.3   Providing exemption from Programme of Work submission for low impact activities 

Clark Lindbeck 
and Associates 
Pty Ltd

Section	4.3.3:	Clarification	on	whether	a	low	impact	activity	such	as	use	of	a	
backhoe	to	undertake	surface	soil	investigations	(soil	pits	2	m	x	1	m	x	1	m	 
in	depth)	be	exempted	from	the	requirements	of	submission	and	approval	 
of	a	POW?

Noted.	DMP	will	consider	this	in	the	development	of	the	
regulations and guidelines.

EDOWA EDOWA	has	concerns	with	the	concept	“low	impact”	and	its	application	
under	the	proposed	amendments	to	the	Act.	Specifically,	EDOWA	posits	the	
following	questions	that	need	to	be	taken	into	consideration	by	DMP	in	the	
further rounds of consultation:
•			Which	person	or	persons	within	DMP	will	have	authority	to	make	a	

determination that the activity is in fact low impact?
•			Which	criteria will be used to determine whether a mining activity is  

low impact?
•			Will	the	assessment	be	based	on	the	type	or	category	of	activity?	Or	will	the	

assessment be based on certain factors?
•			When	will	the	determination	that	an	activity	is	“low	impact”	be	made?	Can	

an alleged “low impact” activity begin before it has produced evidence and 
undergone appropriate environmental appraisal?

•			Is	there	a	presumption	that	a	low	impact	activity	can	automatically	begin	its	
operation, which is only rebutted when the company breaches its reporting 
obligations,	or	when	evidence	is	presented	to	DMP	that	contradicts	the	
presumption that the activity is low impact activity?

•			What	is	meant	by	“appropriate	environmental	appraisal”?

Noted.	DMP	will	consider	these	matters	in	the	
development of the regulations and guidelines.
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DPaW The development of risk assessment criteria and the proposed standard 
requirements	for	low	impact	activities	that	may	affect	CALM	Act	lands	to	
ensure the development of proposals for activities in the reserve system 
appropriately identifies and addresses the full range of environmental risks.

Noted.	DMP	will	consult	with	DPaW	in	regard	to	 
these matters. 

DoW 4.3.3    If the onus is on the proponent to self-assess and regulate their own 
proposals, would they require support or guidance for this?

Agreed. There will be clear guidelines available in regard to 
low impact activities and standards. 

DoW How would risk factors relating to water resources be determined and managed 
through the self-assessed process?

Noted. This will be considered in drafting of the regulations 
and guidelines. 

4.3.4   Ability to prescribe standard conditions 

CCWA & WSWA Concern	regarding	secondary	approvals	not	being	legally	enforceable,	and	
requirements should be in regulations where possible.

Noted. The new legislative structure will locate the  
majority of environmental obligations in deemed  
conditions of tenure, regulations and legally enforceable 
approval documents. 

4.3.4   Other 

CCAA Create	a	Basic	Raw	Material	(BRM)	extraction	low	risk	stream	within	the	
Mining	Act	to	reflect	the	fact	that	Quarries	are	relatively	small	operations	which	
are progressively mined and rehabilitated, along with limited funding to allocate 
to regulation compliance.

Noted. Utilising a risk-based regulatory framework the 
regulatory requirements will already be targeted and 
proportional to the scope and level of risk identified by 
the proposed activity. This is not tied to commodities.  
The	only	‘stream’	will	be	if	the	project	meets	threshold	of	
prescribed criteria and will then be subject to standard 
conditions rather than a project specific document.

4.4   Consolidating regulatory powers for monitoring and compliance   

EDOWA EDOWA	supports	any	proposal	that	enhances	transparency	and	accountability	
under the Act and supports the proposals in section 4.4. 

Noted. 

4.4.1  Powers of inspectors  

Clark Lindbeck 
and Associates 
Pty Ltd

Concern	that	the	proposed	powers	to	compel	persons	to	provide	answers	
and	the	recording	of	interviews	without	the	interviewee’s	consent	may	impinge	
on the legal rights of the interviewee.

The proposed powers are standard investigation powers 
available to law enforcement. 
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4.4.2  Obligations for environmental reporting    

No comments received. 

4.4.3  Refinement of enforcement tools  

CCAA Concern	that	DMP	can	enforce	the	stoppage	of	particular	activities	(those	
outside	of	approvals	etc.),	rather	than	having	to	refer	to	the	Wardens	Court	 
or	Minister.

The	DMP	requires	these	powers	to	ensure	timely	and	
effective actions. The regulations already allow the 
proponent	to	request	a	review	of	a	Stop	Work	 
Order action. 

EDOWA Support	the	expansion	of	DMP’s	current	powers	to	allow	the	direction	to	
cease tenement activities if they are not authorised, and that the tenement 
holder must take certain actions regarding the management of those areas. 
EDOWA	suggests	powers	are	strengthened	and	clarified	that	such	cessation	
directions	may	be	issued	by	any	DMP	officer	or	inspector	in	order	to	allow	
improper activities to be halted immediately.

Noted. The inspectors have the power to impose a Stop 
Work	Order	which	enables	improper	activities	to	be	 
halted immediately. 

AMEC Clarification	on	how	the	Warden’s	court	will	interact	with	the	reforms. The	Warden’s	Court	hears	tenement	administration	
matters and will not be referred to in the new Part. 

AMEC Appears	to	be	no	appeals	mechanism	for	a	company	to	appeal	DMP	
environmental	enforcement	decisions.	AMEC	considers	the	most	appropriate	
mechanism	for	this	would	be	through	the	State	Administrative	Tribunal	(SAT).

Noted. The regulations currently allow the right of appeal 
to	a	proponent	who	has	received	a	Direction	or	Stop	Work	
Order. Processes dealing with compliance that may lead 
to enforcement action such as tenement forfeiture or a 
fine in lieu of forfeiture include the ability for the tenement 
holder(s)	to	respond	prior	to	the	action	being	completed.	
This will not change.

Bill Mackenzie The proposed amendments are endorsed in principle, provided that they 
include a statutory right of appeal or review of any decisions or orders made 
by department officers and inspectors. 

Noted. The right of appeal will remain in the regulations. 

4.4.4  Management of “called-in” bonds  

No comments
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DER Department	of	Environmental	Regulation

DPaW Department	of	Parks	and	Wildlife

DoW Department	of	Water

EDOWA Environmental	Defenders’	Office	of	Western	Australia

WSWA Wildflower	Society	of	Western	Australia
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FOREWORD

A key area of the Department of Mines and Petroleum’s (DMP) Reforming Environmental 
Regulation (RER) initiative is to provide a framework for low impact authorised activities 
relating to prospecting and exploration. The intent is that low impact prospecting and 
exploration activities regulated under the Mining Act 1978 will be exempt from the 
requirements for individual environmental assessments, and instead be subject to 
prescribed environmental standards.

Under proposed amendments to the Mining Act 1978, low impact activities will be 
administered under a notification process; the tenement holder (or persons authorised 
to do so on behalf of the tenement holder) will be required to notify DMP of the nature of 
activity, the proposed commencement date and the completion date. 

It is proposed that the tenement holders be required to demonstrate that the intended 
activity meets the low impact activity criteria which will be prescribed in the Mining 
Regulations 1981. 

Once notification occurs, the tenement holder will be able to commence the low impact 
activity. DMP will not undertake an individual assessment (and therefore there will be no 
requirement for the tenement holder to wait for an approval), however the activity will be 
subject to the compliance and inspection program of DMP.

It is proposed that current obligations on tenement holders to meet their tenement 
conditions remain in place, and failure to comply with the prescribed obligations will 
subject the tenement to enforcement action under the Mining Act 1978. 

This consultation paper outlines suggested definitions of low impact authorised activities, 
and the relevant prescribed environmental obligations, that have been prepared by DMP. 

I encourage you to read this consultation paper and to submit your comments on what is 
being proposed.

Phil Gorey

EXECUTIVE DIRECTOR ENVIRONMENT

2nd April 2015
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SUBMISSIONS
The Department of Mines and Petroleum (DMP) invites people to make a submission 
on proposed definitions of low impact authorised activities, and the relevant prescribed 
environmental obligations for the Mining Regulations 1981.

All submissions will be considered by DMP before the amendments to the mining legislation are 
presented to the State Government. All submissions made to DMP will be publicly available.

A feedback form is enclosed (Attachment 1) to assist you in providing your comments. 

Remember to include:

•	 your name;

•	 address; and

•	 date.

Points to keep in mind:

•	 clearly state your point of view;

•	 indicate the source of your information if applicable; and

•	 suggest alternative recommendations where necessary.

Electronic submissions are preferred, and can be submitted to: reform@dmp.wa.gov.au

Submissions must be received by 5.00pm on 28th May 2015.

If you have any queries regarding the proposal, please contact one of the following  
DMP officers:  
 Mr Dan Machin, General Manager Minerals South on (08) 9222 3446;  
 or 
 Ms Julie Mahony, Policy Officer on (08) 9222 3231.

Copies of the current Act and Mining Regulations 1981 are available on the State Law 
Publisher’s website at www.slp.wa.gov.au.

 



4 PROPOSED LOW IMPACT AUTHORISED ACTIVITIES FRAMEWORK FOR PROSPECTING AND EXPLORATION UNDER AMENDMENTS 
TO THE MINING ACT 1978

BACKGROUND
In January 2014, the Department of Mines and Petroleum (DMP) undertook consultation on 
proposed amendments to the Mining Act 1978 (“the Act”) to introduce an approval exemption 
process for low impact activities.

The reason for this proposal was that, at present, all exploration and prospecting activities 
require an approval through a Programme of Work, regardless of the scale of the activity. 
While Programmes of Work will continue to be a requirement for the majority of proposed 
exploration activities, it was proposed to introduce the capacity for certain “low-risk” 
exploration and prospecting activities to not require submission for regulatory assessment. 
The tenement holder would still be required to undertake the appropriate environmental 
appraisal and maintain records and evidence that the exploration activity is low-risk and does 
not adversely impact on sensitive flora, fauna, etc.

It was proposed that under such an arrangement, environmental obligations would be 
maintained as the Act would also prescribe certain standard environmental management 
conditions. In addition, the tenement holder would remain obliged to report disturbance 
through the Mining Rehabilitation Fund Act 2012. 

This proposal is consistent with the objectives of DMP’s Reforming Environmental Regulation 
initiative which introduces a risk based approach to environmental regulation. This was broadly 
supported by stakeholders through the consultation process1. 

The form of this framework is proposed to be:

1. Amendments to the Act that enable low impact activities and obligations to be prescribed 
in regulation.

2. Amendments to the Mining Regulations 1981 to specifically define the low impact 
activities and list the specific environmental obligations.

The necessary amendments (Step 1) have been prepared and are currently being  
considered by government. To assist in stakeholder understanding of the proposed  
operation of the low impact authorised activities framework, DMP has released this 
consultation paper on proposed definitions for low impact activities and their specific 
environmental obligations. These definitions for low impact authorised activities will only be 
able to be implemented after the Act is amended (through those amendments currently being 
considered by government).

1The consultation paper and a summary of submissions are available on the DMP website at http://www.dmp.wa.gov.au/19489.aspx
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PROPOSED DEFINITION OF LOW IMPACT ACTIVITIES
It is proposed that the Mining Regulations 1981 will define a low impact activity for prospecting 
and exploration as a combination of:

1. the locality in which the activity occurs; 

2. the type of activity; and

3. the way in which the activity is carried out.

It is proposed that these three criteria will need to be satisfied so that an exploration or 
prospecting activity can be considered low impact and therefore exempt from the requirement 
of requiring a Programme of Work approval under the Act. 

Proposed localities where low impact activities will be authorised

It is proposed that low impact activities will be able to be authorised on any granted 
tenements under the Mining Act, with some exceptions such as in the following locations:

i. Where the proposed activities are wholly or partially within Environmentally Sensitive Areas 
as declared by the Minister for Environment under section 51B of the Environmental 
Protection Act 1986 and referred to in Regulation 6 of the Environmental Protection 
(Clearing of Native Vegetation) Regulations 2004;

ii. Where the proposed activities are wholly or partially within non-permitted areas as 
described in Clause 4 of Schedule 1 of the Environmental Protection (Clearing of Native 
Vegetation) Regulations 2004; or

iii. Where the proposed activities are wholly or partially within other areas of special 
environmental significance. These will also be listed in the Mining Regulations, and the 
suggested localities under this category are further outlined in Attachment 2.

Proposed types of activities that will be considered low impact activities

It is proposed that the following activities will be low impact activities when carried out in 
accordance with deemed conditions, and are not within those locations listed above:

i. Exploration or prospecting activities that involve no clearing of native vegetation;

ii. Driving vehicles or using other mechanised equipment through vegetation that is not along 
existing tracks including: reconnaissance in light vehicles;

iii. Exploration drilling if -

•	 drill pads do not exceed 20 metres by 20 metres in dimension and

•	 the drilling is along lines that are in a grid pattern and density of the grid is no greater 
than 100 metres x 100 metres or 

•	 the drilling is along lines that are not in a grid pattern and the lines are at least 100 
metres apart at their closest point;

iv. Clearing for construction of temporary access tracks (of no more than four metres in 
width) for the purpose of drilling described in (iii) above, consistent with the duration  
of the activity;
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v. Clearing for construction of a temporary access track (of no more than four metres in 
width) if there is at least 100 metres between that access track and any other access 
track consistent with the duration of the activity;

vi. Scrape and detect operation where the total area cleared per tenement for the purpose  
of the operation is less than two hectares at any one time (excluding any area that has 
been rehabilitated in accordance with the requirements imposed by or under the Act);

vii. Excavation (including costeaning, soil sample, soil investigations, shafts) for the purpose 
of exploration sampling where: 

•	 excavation is at a rate less than 20m3 per hectare and

•	 each excavation is at least 100 metres from any other excavation at their  
closest point;

viii. Clearing for the purpose of maintenance of pipelines and ancillary infrastructure activities 
including around existing facilities and buildings; or

ix. Clearing for camp sites and storage areas, and similar incidental purposes, necessary 
for the activities referred to in any of the above paragraphs of this clause if the total area 
cleared for those purposes in less than two hectares at any one time (excluding any area 
that has been rehabilitated in accordance with the requirements imposed by or under the 
Act). 

The proposed way in which the activity is carried out 

It is proposed that all low impact activities will need to be carried out in a prescribed manner 
where the activity is conducted in such a manner that:

i. It limits or avoids harm to the natural environment; 

ii. Soil erosion and other similar land degradation is limited or avoided; 

iii. To the extent practicable, surface and subsurface water quality is not detrimentally affected;

iv. It limits or avoids impacts to flora and fauna species, habitats and ecological communities;

v. It limits or avoids direct and indirect harm to riparian vegetation; 

vi. Cumulative disturbance (the disturbance footprint, excluding any area that has been 
rehabilitated in accordance with the requirements imposed by or under the Act) is 
limited to a maximum land area to be agreed. DMP seeks comment on what should be 
considered an appropriate maximum land area.
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PROPOSED ENVIRONMENTAL OBLIGATIONS  
AND PENALTIES
It is proposed that all tenement holders have an obligation under the Act to adhere to a 
general environmental duty of care with regard to conducting their activities. 

To ensure effective environmental management of the authorised activity for the duration of 
the nominated work program, deemed conditions prescribed in regulations are proposed for 
prospecting and exploration that seek to operate as low impact activities.

It is proposed that the environmental obligations (deemed tenement conditions) be included 
in the Mining Regulations 1981 for all low impact authorised activities to adequately cover the 
following matters:

i. Weed control and dieback management measures;

ii. Making safe drilled surface holes by capping or filling, and rehabilitating within a set 
timeframe following completion of the work program;

iii. Removing waste materials, rubbish, sample bags, equipment and any temporary 
infrastructure prior to or upon completion of the work program;

iv. Minimising soil erosion potential;

v. Controlling any intercepted or discharged waters;

vi. Records to be kept relating to the authorised activity including where applicable:

•	 location details of where ground disturbance associated with the activity occurred, 

•	 date the area was cleared and size (ha), and

•	 purpose for which the clearing was conducted; and

vii. Rehabilitating any excavations or operating areas disturbed through the activity.

It is intended that there be no duplication between current reporting mechanisms required of 
tenement holders and the introduction of these amendments to the Mining Regulations 1981. 

There are prescribed penalties in the Act for breach of conditions. As it is proposed that these 
obligations be deemed conditions under the Act, any breach of these proposed obligations 
would attract the same enforcement and penalties as if they were specific conditions on a 
granted tenement. This includes that the tenement may be liable for forfeiture, or a penalty of 
up to $150,000 depending on the severity of the breach.

NOTIFICATION OF LOW IMPACT ACTIVITY 
COMMENCEMENT AND COMPLETION 
It is proposed that the Mining Regulations 1981 require the notification of low impact activities 
through an on-line electronic notification process. 

DMP will record all notifications received in a database and proposes to make all records 
publicly available via the departmental website. 
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Each notification of commencement and completion of low impact activity will be recorded as 
an “authorised activity” prescribed under the Regulations.  

It is proposed that the notification for a low impact authorised activity (submitted prior to the 
activity occurring) include:

i. The activity description showing that it meets the low impact criteria description in the 
Mining Regulations;

ii. Spatial details of the planned activity (such as through the submission of a ‘shape file’ of 
the planned activity using a designated departmental spatial lodgement system to show 
footprint disturbance area including any clearing of native vegetation);

iii. Specifying the duration of the planned activity; and

iv. Evidence of authorisation to undertake the planned activity on the mining tenement 
(e.g. being either the holder of a granted tenement or operating under authorisation 
from a tenement holder via a company director/secretary authorisation attached to the 
notification form).

It is also proposed that the tenement holder be required to give notice to DMP of completion 
of low impact activity using a prescribed electronic notification form.  It is proposed that this 
notification include:

i. That the low impact activity has been completed;

ii. Confirmation of compliance by the tenement holder of the prescribed environmental 
obligations (deemed conditions); and

iii. The date the low impact activity and rehabilitation was completed.

COMPLIANCE MONITORING
It is proposed that DMP record each notification for low impact activity that is deemed an 
authorised activity so that it can be readily included in a future desktop environmental review 
and potential site inspection program for compliance monitoring.
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ATTACHMENT 1

Stakeholder Feedback Form

PROPOSED LOW IMPACT AUTHORISED ACTIVITY FRAMEWORK FOR PROSPECTING 
AND EXPLORATION REGULATED UNDER THE MINING ACT 1978

Section 1. Stakeholder details

Public  or Confidential

Do you wish to lodge your submission ‘IN CONFIDENCE’ YES NO

Submission Details

This submission  is written on behalf 
of: (please select one of the following 
categories)

 Business

 Industry representative

 Government representative

 Professional

 Academic

 Other

Submission Details

Individual OR Organisation’s name:

Individual / Organisation Details

Note: the following information will not be placed on DMP’s website

Principal contact name: Contact Phone number:

Email address:

PLEASE NOTE: 

Typed electronic submissions are preferred and can be submitted to: reform@dmp.wa.gov.au

If you wish to submit a hand written submission or for other submission related queries, please 
contact Mr Dan Machin, General Manager Minerals South on (08) 9222 3446; or Ms Julie Mahony, 
Policy Officer on (08) 9222 3231.

Confidential material – Where a submission includes confidential and non-confidential material, the 
confidential material should be provided separately and clearly marked ‘IN CONFIDENCE’. 

Please note: Legal requirements such as those imposed by the Freedom of Information Act 1982 
may affect the confidentiality of public submissions.
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SECTION 2. Stakeholder Response Form

General comment(s) on the Department of Mines and Petroleum’s Proposed Low Impact Authorised 
Activity Framework

Section: Background 

Comments: 

Section: Definition of low impact activities

Comments: 

Section: Environmental Obligations and Penalties

Comments: 

Section: Notification of Low Impact Activity Commencement and Completion

Comments: 

Section: Compliance Monitoring

Comments: 

Attachment 2: List of Other Environmentally Sensitive Lands

Comments: 
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ATTACHMENT 2

LIST OF OTHER PROPOSED ENVIRONMENTALLY SENSITIVE LANDS 

•	 Priority ecological communities as recognised by the Department of Parks and 
Wildlife

•	 Lands held under conservation covenants as referred to in section 30B(2) of the Soil 
and Land Conservation Act 1945

•	 Identified Banded Iron Formation Ranges of the Midwest and Goldfields - Interim 
Status Report – (Department of Environment and Conservation, 2007)

•	 Locations of remnant rainforest in northern WA as cited in the “Kimberley Science 
and Conservation Strategy” (Department of Environment and Conservation, 2011)

•	 Locations of mangrove protection areas/habitats – Environmental Protection Authority 
Guidance Statement No 1 “Protection of Tropical Arid Zone Mangroves across the 
Pilbara”, (Environmental Protection Authority, 2001)

•	 Designated wild river catchment areas as recognised by the Department of Water

•	 Designated geo-heritage sites registered in the Department of Mines and Petroleum 
geo-heritage database

•	 Ground water dependent ecosystems as described in the National Atlas of 
Groundwater dependent ecosystems

•	 Designated soil reference sites as cited in “Reference Soils of South West Australia” 
(Department of Agriculture, 2004).
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Response to Submissions

PROPOSED LOW IMPACT AUTHORISED ACTIVITIES FRAMEWORK FOR PROSPECTING AND 
EXPLORATION UNDER AMENDMENTS TO THE MINING ACT 1978 - For stakeholder comment

1. Introduction
On 2 April 2015 the Department of Mines and Petroleum (DMP) released a discussion paper titled “Proposed Low Impact Authorised Activities Framework 
for Prospecting and Exploration Under Amendments to the Mining Act 1978” for an eight week public comment period. The initiative is part of a suite of 
regulatory reforms that DMP is developing, under proposed amendments to the Mining Act 1978.

The Department received submissions from stakeholders including businesses, industry representatives, regulatory agencies, professionals and other 
interested parties. This document is a summary of the comments received and DMP’s response to those comments.

There were a variety of issues raised through the consultation process, often with several varying viewpoints. There were three common topics that warrant 
specific mention.

Excluded Localities 

In the discussion paper, the proposed localities to be excluded from the Low-Impact Activity framework included lands in which disturbance activities are 
currently afforded a level of protection through government policy and/or legislation. These included gazetted Environmentally Sensitive Areas and  
non-permitted areas as described in Schedule 1 of the Environmental Protection (Clearing of Native Vegetation Regulations) 2004 (Schedule 1 areas).

Submissions generally supported exclusion of these areas, however there were questions raised as to what is considered a ‘conservation area’, which 
is defined very broadly in clause 2 of Schedule 5 of the Environmental Protection Act 1986. DMP reviewed the sub-categories of non-permitted areas 
described in Schedule 1 to assess their appropriateness for Low-Impact Activities and whether spatial data can be sourced to support the online lodgement 
system. As a result, the proposed localities in which Low-Impact Activities may be authorised have been revised.

In addition to the formally protected areas, the discussion paper also proposed a list of areas of environmental significance to be excluded from the  
Low-Impact Activities framework. These included areas that, although not legislatively protected, warrant assessment of potential environmental impacts 
associated with mining-related activities by an environmental officer. This category was the subject of many and varied opinions. Some submissions 
suggested additions to the list, such as old-growth forest and beds and banks of watercourses. Other submissions recommended that areas proposed in 
the discussion paper be removed, such as groundwater dependent ecosystems and banded iron formation ranges. DMP will continue to liaise with the lead 
agencies and custodians of the spatial mapping data for areas of environmental significance to consider their relevance to Low-Impact Activities.

The Low-Impact Activity criteria will be revised accordingly, with the objective of balancing risk-based regulation without compromising important 
environmental values. The revised list of excluded areas will form the basis of regulations to be made following passage of the Mining Legislation Amendment 
Bill 2015 through Parliament.
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Size of Clearing Area to be authorised

The discussion paper nominated two hectares as the size of disturbance that could be authorised under the Mining Act 1978 by way of Low-Impact Activity 
notification. There was strong support for the principle of recognising that small areas of disturbance can be conducted with no significant environmental 
impact, however opinions varied on what is small enough to be of low-impact. Suggestions ranged from 1 hectare to 25 hectares, and ‘as much as the 
operator thinks he can manage’. Through consideration of feedback, DMP proposes that five hectares may be an appropriate threshold. Some sectors 
of industry remain of the view that the threshold should be ten hectares. This will be considered further as we continue stakeholder engagement during 
development of regulations.

DMP acknowledges that, depending on the receiving environment, disturbance sizes that are likely to result in environmental impact vary greatly. For 
example, in a broad, continuous and uniform habitat, larger areas of clearing may have minimal environmental impact if they are managed appropriately. 
However the effects of the same size of disturbance in a restricted, sensitive habitat may be much more significant. In order to implement a simple, user-
friendly notification process that can be applied across the State, the Low-Impact Activity criteria need to reflect a balance. 

Cumulative Disturbance

The discussion paper focussed on the definition of low impact and did not go into detail on the notification system processes, such as duration of validity, 
rehabilitation timeframes or cumulative impacts and multiple notifications. These issues were queried in the submissions that were received. DMP has 
conducted further stakeholder consultation since the publication of the discussion paper and has considered the points raised. As a result, DMP has 
developed a process map to show the proposed steps involved in the Low-Impact Activity notification system, including the ability for subsequent Low-
Impact Activities to be authorised on completion of rehabilitation of a previous Low-Impact Activity. As stated above, each individual Low-Impact Activity 
notification is proposed to be limited to five hectares. However some industry stakeholders maintain that ten hectares of disturbance is considered low-
impact. This is yet to be resolved.

2. Next Steps
The Low-Impact Activity criteria have been revised following stakeholder submissions and additional consultation. Much of the stakeholder feedback has 
sought information on the detail of what will be in regulations. Therefore, DMP is publishing a draft interim policy position paper which contains the proposed 
criteria as at December 2015. This will inform ongoing consultation as we draft regulations after the Mining Legislation Amendment Bill 2015 is passed 
through the Legislative Council. There will be a further public comment period on the drafted regulations.

In parallel with development of regulations, DMP is developing an online IT system and supporting resources, including user guides and staff training. 
Extensive stakeholder engagement is planned to ensure that the Low-Impact Activities framework can be implemented in 2016.

If you have any queries regarding DMP’s regulatory reform implementation, including the Low-Impact Activity framework, please contact Ms Kate Buckley, 
Policy Officer on (08) 9222 3231 or Ms Karen Caple, General Manager Administration and Reform on (08) 9222 3447, or email reform@dmp.wa.gov.au.
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3. Response to Submissions
SUBMISSION CONTENT OF SUBMISSION RESPONSE

PROPOSED DEFINITION OF LOW IMPACT ACTIVITIES
Chamber of 
Minerals and  
Energy WA

CME welcomes the move towards a risk based 
approach to environmental regulation, however CME 
recommends DMP to develop a LIAA (Low Impact 
Authorised Activities) Framework for Mining Proposals 
as there may a number of Mining Proposal activities 
that could meet a 'low impact' definition. 

The Mining Legislation Amendment Bill 2015 (the Bill) includes provisions for a  
Low-Impact Activity framework to be applied to relevant prospecting, exploration and 
mining activities on all mining tenement types, on the proviso that certain criteria are met.  
The criteria are currently being developed for prospecting and exploration activities  
as a priority.

The criteria for low impact mining activities will be defined following the passage of the 
Bill and subsequent regulations.

*IN CONFIDENCE* A risk-based approach should be implemented and 
the framework should be based on the impact of the 
activities to the environment, rather than the purpose 
of the activity. Low impact activities that are for the 
purposes of mining should not be excluded from the 
framework.

Agreed. This is the principle behind DMP’s initiative to introduce the low-impact activities 
framework. As a result of stakeholder consultation, including submissions received on 
the April 2015 discussion paper, DMP has broadened the criteria for low impact activities 
to encompass any activity related to prospecting and/or exploration.

The criteria are currently being developed for prospecting and exploration activities as 
a priority. The criteria for low impact mining activities will be developed in the future, 
following passage of the Mining Legislation Amendment Bill 2015.

Robert Fagan Why change what has worked well for many years, 
what/where are the existing problems that require 
changes? You have not made a case for change.

As a government agency, DMP’s policies and services need to evolve in line with the 
broader community’s expectations. The low-impact activities framework is one of  
several initiatives proposed under the Reforming Environmental Regulation (RER) 
program that has been underway since 2012. Key objectives of the reform program  
are to reduce regulatory duplication and focus regulation activities based on the risk to 
the environment.

DMP’s intention is to reduce prescriptive regulation of environmental management 
in the mining industry. To this end, DMP has consulted with stakeholders during the 
reform program, and more specifically regarding the low-impact activities framework. 
Consultation has included industry briefings, regular meetings with stakeholders such 
as the Mining Industry Liaison Committee and RER Advisory Panel, regional briefings on 
legislation amendments, and publishing discussion papers for comment.

Robert Fagan Low impact as described in the mine closure plan 
for small miners has worked well for many years and 
seems more than adequate. Any change is disruptive 
to long-established business and work plans and may 
make many small operations uneconomic.

Amalgamated 
Prospectors and 
Leaseholders 
Association

We enter the “Low Impact” discussion on the proviso 
that the supportive legislative amendments currently 
in the WA Parliament and having been read for the 
first time are suspended from any further readings. We 
insist that the industry has sufficient time to study the 
legislation in detail.

Consultation on the draft legislation amendments has been underway since 2013, 
including provision of the draft Bill to APLA for review and comment in November 2014.

DMP notes that after the second-reading into Parliament, debate of the Bill was 
postponed until September 2015.

*IN CONFIDENCE* – the author of this submission requested to remain anonymous.
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SUBMISSION CONTENT OF SUBMISSION RESPONSE

PROPOSED LOCALITIES WHERE LOW IMPACT ACTIVITIES WILL BE AUTHORISED
Clark Lindbeck & 
Associates

It is suggested that a special exemption for activities 
on cleared farmland within the southwest land division 
(part Clause 4 of Schedule 1 of Clearing Regulations) 
should be included for disturbance <1 ha.   Soil 
sampling and costeans should be separated with no 
limit on the closeness of soil sample points.

Agreed. DMP considers that prospecting and exploration activities conducted on mining 
tenements on agricultural land that do not involve clearing of native vegetation will be 
eligible for Low-Impact Activity authorisation.

Amalgamated 
Prospectors and 
Leaseholders 
Association

We seek reassurance that areas outside of the areas 
stated in i), ii) and iii) automatically satisfy the "location 
of activities" condition with no further exceptions.

DMP notes that the document upon which APLA’s submission was received is a 
public consultation paper. Based on submissions that DMP received on the paper, and 
further stakeholder engagement, amendments to the Mining Regulations 1981 will be 
developed which will define the criteria for a Low-Impact Activity system. DMP welcomes 
APLA’s ongoing involvement in the development of practicable legislation.

Department of 
Water

DoW recommends that point 1, in Section 2 'Issues of 
primary concern', 'Bed and banks of watercourses and 
wetlands’ be added to the exception locations where 
low impact activities will not be authorised.

The Rights in Water and Irrigation Act 1914 exempts activities that are authorised by 
other legislation (e.g. Mining Act 1978) from the requirement for a bed and banks permit 
if they do not involve the taking or diversion of water (with the exception of activities 
on general purpose leases). The potential environmental impacts of prospecting and 
exploration activities that coincide with watercourses are therefore largely regulated by 
DMP by way of Programmes of Work (PoW). For low-impact activities, where PoWs are 
not required, regulations will require Low-Impact Activities to be conducted in a way that 
avoids direct or indirect disturbance to riparian vegetation and does not affect water 
quality or flows.

Conservation 
Commission 
Western Australia

It is recommended that the term 'special' be removed 
in reference to 'other areas of special environmental 
significance'  as it poses an additional layer of difficulty 
in determining environmental significance.

Agreed. This has been removed in the definition of Low-Impact Activity.

Department of 
Parks and Wildlife

DPaW wishes to discuss whether the definition will be 
interpreted as being inclusive of areas that both the 
Department and State Cabinet have recognised as 
being future conservation reserves (page 5)

DMP has consulted with stakeholders, including DPaW, on the appropriateness of 
“reserve” lands to be excluded from the Low-Impact Activity framework. As a result 
of these discussions, DMP proposes that the regulations will stipulate that low-impact 
activities will not be authorised in the following:
•	 lands that are managed under the Conservation and Land Management Act 1984 

and vested in the Conservation Commission of Western Australia or the Marine Parks 
and Reserves Authority, and/or

•	 lands registered on Tengraph that have been endorsed by Government to be 
reserved for purposes including nature conservation.
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SUBMISSION CONTENT OF SUBMISSION RESPONSE
Department of 
Parks and Wildlife

Regarding proposed localities (ii) (page 5); DPaW 
seeks clarification of DMP’s interpretation of the term 
‘conservation areas’ contained in Schedule 5 of the 
EPA Act. Additionally confirmation is sought regarding 
whether DMP will be treating all lands and waters 
vested with the Conservation Commission Western 
Australia or the MPRA (Marine Parks and Reserves 
Authority) as conservation areas

See previous.

The definition of conservation area in Schedule 5 of the Environmental Protection Act 
1986 is very broad. In addition to lands managed under the Conservation and Land 
Management Act 1984, it includes any other lands managed for the purpose of, or 
purposes including, nature conservation. This could be interpreted to cover any area of 
the state, regardless of whether the areas are planned for inclusion in formal reserves.  
To overcome this ambiguity, the Low-Impact Activity criteria will use the definition 
outlined in the response above.

Conservation 
Commission 
Western Australia

The framework should include clearer reference to all 
lands vested in the Commission as well as proposed 
additions to the Commission in the future.

DMP proposes that the regulations will stipulate that Low-Impact Activities will not be 
authorised on lands that are managed under the Conservation and Land Management 
Act 1984 and vested in the Conservation Commission of Western Australia or the Marine 
Parks and Reserves Authority or those lands that have been described on Tengraph as 
endorsed by Government to be reserved for purposes including nature conservation.

Department of 
Parks and Wildlife

DPaW seeks further dialogue toward DMP's agreement 
that the following lands will also not be subject to the 
low impact activities notification process:

Proposed marine parks where the indicative 
management plans have been released for public 
comment, crown lands including former pastoral lease 
lands, that the State Cabinet has previously agreed 
will be reserved or excluded from pastoral leases 
for management by DPaW, land that is identified as 
proposed for reservation in statutory area and regional 
management plans approved by the Government 
under the CALM Act and land held under conservation 
covenants with DPaW and other recognised 
conservation covenanting bodies

See also previous regarding conservation areas to be excluded from  
Low-Impact Activities.

Conservation covenants under the Conservation and Land Management Act 1984 are 
entered into between the landholder and the Department of Parks and Wildlife. DMP 
understands that they do not affect the operation of other legislation, for example the 
Mining Act 1978. Hence, it is not intended to exclude lands held under conservation 
covenants from the Low-Impact Activity framework where appropriate mining  
tenure exists.
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SUBMISSION CONTENT OF SUBMISSION RESPONSE
Conservation 
Commission 
Western Australia

It is recommended that areas such as old-growth 
forests, habitat for conservation of significant fauna and 
watercourses be added to the list of environmentally 
sensitive areas.

Old growth forests in WA are restricted to the south-west of the state and are within the 
bioregions listed in clause 4(1)(a) of Schedule 1 of the Environmental Protection (Clearing 
of Native Vegetation) Regulations 2004. Low-Impact Activities that involve clearing of 
native vegetation will be excluded from these bioregions.

Habitat used by fauna of conservation significance can cover vast areas, for example 
spinifex sandplains. Habitat types that are restricted and of recognised conservation 
significance are protected as threatened ecological communities or other categories of 
environmentally sensitive areas. Both of these are proposed to be excluded from the 
Low-Impact Activity framework.

The Low-Impact Activity framework heeds disturbance to watercourses in three  
main ways:

1. Firstly, clearing of native vegetation in the bioregions listed in clause 4(1)(a) of 
Schedule 1 of the Environmental Protection (Clearing of Native Vegetation) 
Regulations 2004 will not be authorised as Low-Impact Activity.

2. Secondly, significant watercourses as described in clause 4(1)(j) of Schedule 1 of the 
Environmental Protection (Clearing of Native Vegetation) Regulations 2004 will be 
excluded from the Low-Impact Activities framework, regardless of whether or not 
they involve clearing of native vegetation.

3. Lastly, prescribed requirements in regulations will require low-impact activities to be 
conducted in a way that avoids direct and indirect disturbance to riparian vegetation 
and does not affect water quality or flows.

Chamber of 
Minerals and 
Energy WA

CME considers “Ground water dependent 
ecosystems (GDE) as described in the national Atlas 
of Groundwater dependent ecosystems” should not 
be included as an excluded area for LIAA (Low Impact 
Authorised Activities), the risk of GDE being affected 
from such activities is extremely low and the framework 
does not include water extraction from aquifers.

After consultation with the Department of Water, DMP has removed groundwater 
dependent ecosystems from the Low-Impact Activity criteria. The spatial dataset was 
not appropriate as an indication of environmental sensitivity.

MBS 
Environmental

MBS views the inclusion of Priority Ecological 
Communities (PECs) and Groundwater Dependent 
Ecosystems (GDEs) as environmentally sensitive lands 
in Attachment 2 as inappropriate. If these areas are 
not currently protected under other environmental 
legislation in the way that Environmentally Sensitive 
Areas (ESAs) and non-permitted areas are, why should 
they be included under a separate category?

The environmental impact of disturbance in PECs should be assessed by an 
environmental officer to ensure that the proposal does not pose a risk of elevating the 
conservation status to Threatened Ecological Community (TEC). Therefore it would be 
inappropriate to apply an automated assessment system in such areas. In the event 
that further information (such as biological surveys) shows that no PEC are present, or 
to support a PEC community being de-listed, the Low-Impact Activity framework could 
apply.

See previous response regarding Groundwater Dependant Ecosystems.
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SUBMISSION CONTENT OF SUBMISSION RESPONSE
Chamber of 
Minerals and 
Energy WA

CME recommends “Priority Ecological Communities 
(PEC) as recognised by the Department of Parks 
and Wildlife” should be removed from Schedule 1. 
PECs do not have legislative protection and are not 
environmentally sensitive as TECs.

See previous.

Chamber of 
Minerals and 
Energy WA

Regarding locality of activities, CME considers the 
wording of v) and ix) unclear whether the two hectare 
limitation is applicable to a discrete area, or multiple 
areas not totalling more than two hectares. Additionally, 
CME recommends vi) and ix) to be clarified to state 
“area or areas of no more than two hectares”.

The disturbance size limitation is intended to apply to single or multiple areas, as long as 
the cumulative area disturbed is no more than the disturbance limit. 

*IN CONFIDENCE* The locality of activities should be amended so that it 
only applies to native vegetated areas within the  
listed locations.

Agreed. The Low-Impact Activity criteria will clarify that low-impact activities associated 
with prospecting and exploration that do not require clearing of native vegetation (e.g. 
activities on farmland) may be conducted in some areas that would otherwise be 
excluded from the Low-Impact Activity framework. Compliance with tenement conditions 
and provisions in the Mining Act 1978 regarding activities on reserves will continue to 
apply. The Low-Impact Activity obligations is planned to require relevant land managers 
to be consulted prior to commencement of the proposed activity.

Lindsay Stockdale Regarding the locality of activities, native vegetation 
clearing should be permitted as a Low Impact Activity 
as their exclusion will seriously restrict  
Greenfield discoveries.

Native vegetation clearing will be permitted under the Low-Impact Activity framework, 
providing the proposal meets the criteria of a low-impact activity.

Chamber of 
Minerals and 
Energy WA

CME does not support the decision to include identified 
Banded Iron Formation (BIF) Ranges of the Midwest 
and Goldfields from being areas where LIAA (Low 
Impact Authorised Activities) cannot be undertaken. 
Additionally CME is concerned the wording 'identified 
banded iron formations' is subjective and open  
to interpretation.

BIF ranges have been identified as supporting high species diversity. DMP recognises 
that not all BIF ranges are of conservation significance. However, there is a lack of 
baseline survey data to determine the potential for impacts to conservation-significant 
species. Therefore, DMP considers that activities that involve machinery to disturb the 
surface of the land in BIF ranges require individual environmental impact assessment.

It is agreed that the localities of BIF ranges must be clearly defined, and therefore BIF 
ranges that are to be excluded from the Low-Impact Activity framework will be spatially 
mapped on DMPs website, thus removing the potential for ambiguity.
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Chamber of 
Minerals and 
Energy WA

CME recommends DMP consider adopting a two 
tiered approach to assessing Environmentally Sensitive 
Areas which may have been previously cleared where 
DMP would complete a one-off assessment of a PoW 
to demonstrate the area proposed could support LIAA 
(Low Impact Authorised Activities) without further  
environmental harm occurring. Any subsequent 
approvals over this area could be considered under  
the LIAA.

The suggested approach has been trialled by DMP through programmes of work. 
DMP is supportive of applying this approach in environmentally sensitive areas where 
the risk of environmental harm can be reduced to low by appropriate levels of baseline 
environmental survey.

Department of 
Parks and Wildlife

DPaW recommends that proponents in unsurveyed 
areas undertake a risk based assessment based on 
available information of the types of flora and fauna 
likely to occur on their land.

As outlined in the Background section of the April 2015 discussion paper,  
“The tenement holder would still be required to undertake appropriate environmental 
appraisal and maintain records and evidence that the exploration activity is low-risk and 
does not adversely impact on sensitive flora, fauna, etc”.

On this basis, in a risk-based regulatory framework, DMP considers that there is a low 
risk of long-term environmental impact if small areas of disturbance are authorised via an 
automated environmental assessment.  The proposal encompasses only activities that 
are by nature low-impact, and which will not be able to be carried out in areas of known 
environmental significance without formal assessment. Other activities will require formal 
environmental impact assessment.

Wildflower Society The Society notes that there is an element of risk as 
many parts of the State are unsurveyed. The Society 
recommends the tenement holder to undertake some 
form of likelihood assessment or survey as to whether 
their tenement contains or is likely to contain significant 
species. The Society also have concerns that the 
Coolgardie Biographic Region - which is especially high 
risk as it unsurveyed, is not included as a  
non-permitted area.

See previous.

Department of 
Parks and Wildlife

DPaW recommends that a reference to Attachment 1 
'List of other proposed environmentally sensitive lands' 
to ensure a more detailed assessment of proposals 
that could impact upon highly endangered and rare 
flora and fauna.

See previous.

DMP notes that the reference to Attachment 1 should be to Attachment 2 of the April 
2015 published version of the discussion paper.
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Department of 
Water

There is the potential that irrigation channels, which are 
privately owned, may be compromised by exploration 
works. It is recommended that tenement holders 
undertake consultation with irrigation district Water 
Service Providers, prior to exploration activities being 
undertaken.

DMP applies endorsements on tenements recommending consultation with the 
Department of Water for such matters. It should also be noted that authorisation of a 
Low-Impact Activity does not preclude the tenement holder from compliance with other 
applicable legislation.

Department of 
Parks and Wildlife

If tenement holders are permitted to commence new 
low impact exploration activities in close proximity 
to previously notified areas immediately after initial 
rehabilitation earthworks, there is potential for this to 
result in larger or more intensely disturbed areas within 
a relatively short timeframe.

DMP will continue to consult with stakeholders on the requirement for an upper limit on 
the cumulative amount of disturbance that can be conducted under the Low-Impact 
Activity framework.

Department of 
Water

There needs to be consideration of scale of the activity 
on a project basis. There is potential for multiple low 
impact activities to be authorised in an area, which if 
considered on a cumulative basis may require a greater 
degree of risk assessment.

See previous.

PROPOSED TYPES OF ACTIVITIES THAT WILL BE CONSIDERED LOW IMPACT ACTIVITIES
Chamber of 
Minerals and 
Energy WA

CME considers the following additional activities should 
be considered to be low impact:
•	 geotechnical test pitting;
•	 installation of surface water quality monitoring 

equipment;
•	 soil sampling;
•	 auger sampling (by hand or mechanical means);
•	 geophysics;
•	 clearing for lay down area for large equipment;
•	 drilling of historic holes; and
•	 water exploration.

Prospecting or exploration activities that do not currently require a Programme of Work 
(PoW) would not require a Low-Impact Activity authorisation. Of the activities that 
CME has suggested, the following would not require a PoW or Low-Impact Activity 
authorisation:  Installation of surface water quality monitoring equipment, auger sampling 
by hand, and some geophysical surveys. DMP has considered the remaining suggested 
activities in the Low-Impact Activity criteria.

DMP understands ‘drilling of historic holes’ to mean re-drilling drill holes that were 
previously authorised under the Mining Act 1978.

*IN CONFIDENCE* It is suggested that the definition of iii) exploration 
drilling be expanded to include; that waste 
characterisation drilling, pilot hole drilling for soil/ 
groundwater characterisation and piezometer 
construction. In many cases, the impacts from these 
activities are less than those from exploration drilling.

DMP will ensure the criteria for Low-Impact Activities clarify that any activity that is 
considered prospecting or exploration (including those suggested in this submission) will 
qualify for the Low-Impact Activity, provided it meets the other criteria related to locality 
and manner in which the activity is conducted. 
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Amalgamated 
Prospectors and 
Leaseholders 
Association

For the purpose of this policy, activities that can be 
deemed as prospecting include: 
•	 Scraping and detecting / shallow pushing
•	 Costeaning / trenching
•	 Dryblowing
•	 Small wet alluvial plants
•	 Some small scale operations with a small footprint 

(e.g. less than 5 hectares)
•	 Small bulk sampling projects (e.g. less than 10,000 

tonnes)
•	 Small ornamental rock operations

DMP agrees that the activities suggested are considered prospecting/exploration 
activities and will be eligible for Low-Impact Activity. The possible exception is “small 
scale operations with a small footprint” which is open to misinterpretation as authorising 
small mining operations.

Such activities may be considered for low-impact mining activities in the future, but 
currently DMP is focussing on developing the criteria for prospecting and exploration 
activities as a priority.

Amalgamated 
Prospectors and 
Leaseholders 
Association

The following list is taken from APLA submission 
titled “Low Impact Prospecting and Exploration - 
Mine Shafts, Small Open Pits, Processing Plant and 
Associated Infrastructure – For the “Notification Only” 
Procedure Requirements 2015” and is an outline of 
common activities that considered to be prospecting 
and exploration:
•	 Processing plant
•	 Use of State batteries
•	 Custom milling services
•	 Ore storage area
•	 Water supply and water storage dam
•	 Crushing plant
•	 Grinding plant
•	 Gold recovery (including dry blowing, vat leaching, 

heap leaching or carbon in leach plant)
•	 Tailings dam
•	 Waste rock
•	 Workshop maintenance shed
•	 Explosive magazine
•	 Office
•	 Camp
•	 Other (including laydown, topsoil stockpile etc).

DMP agrees that activities on this list are often associated with prospecting and/or 
exploration and could qualify for low-impact authorised activities if they met the other 
criteria (e.g. size and locality). Some exceptions which involve potential discharges to the 
environment are :
•	 processing plant
•	 custom milling services
•	 gold recovery (vat leaching, heap leaching or carbon in leach plant)
•	 tailings dam

The use of State batteries is considered to be mining-related.

Such activities may be considered for Low-Impact Activities for mining activities in the 
future, but currently DMP is focussing on developing the criteria for prospecting and 
exploration activities as a priority.
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Department of 
Water

DoW requests a further and clearer definition of a low 
impact activity is required.

DoW recommends there is a need to provide detail and 
specify the types of activities (e.g. seismic surveys, soil 
sampling) and consider a depth limitation.

DoW is of the view that excavating or drilling to a 
depth below the water table should generally not be 
considered a low impact activity.

See previous.

There are existing precedents to support the view that drilling that has potential to 
intersect the water table is not automatically considered a risk to the environment. The 
Environmental Protection (Clearing of Native Vegetation) Regulations 2004 Schedule 1, 
Clause 2(d)(iii) considers drilling to be low impact if liquids are contained within a sump. 
DMP therefore suggests that intersection with the water table per se does not result 
in material environmental impact. Intersecting a confined aquifer has more potential 
to cause an environmental impact on a water resource.  The Low-Impact Activity 
framework will provide a link to “Guidelines for the protection of surface and groundwater 
resources during exploration drilling” (November 2002) if the activity is hydrogeological 
drilling or involves disturbance at depth within a sedimentary basin (high risk of confined 
aquifers being intersected).

DMP notes that proponents using the Low-Impact Activity framework are not exempt 
from compliance with other applicable legislation such as the Rights in Water and 
Irrigation Act 1914.

Department of 
Water

There is a need to provide criteria on types of 
exploration drilling that present risk to aquifers, and 
these criteria should be added to activity type iii. (E.g. 
drilling that is not managed to maintain the integrity of 
artesian or sub artesian aquifers, or confining layers) 
must be assessed.

See previous. DMP considers that such aspects will continue to be regulated by the 
Department of Water through the 26D/5C licensing system. 

The Low-Impact Activity framework will require the proponent to state that the proposed 
activity is not within in a known confined aquifer and link to “Guidelines for the protection 
of surface and groundwater resources during exploration drilling” (November 2002).

Department of 
Water

Excavations should be split into surficial (i.e. soil 
sample and investigations) and deeper excavations 
(i.e. costeans, shafts) to take into account the potential 
to impact the water table. Shafts should not be 
considered a low impact activity, unless they are small 
(need to specify size limit) and shallow.

Localities to be excluded from the Low-Impact Activity framework are listed in the April 
2015 discussion paper and, as Department of Water pointed out in their submission, 
the exclusions coincide with primary water resource management areas. Low-Impact 
Activities will be excluded from Public Drinking Water Source Areas, Waters and Rivers 
Commission Estate and Wild Rivers areas, regardless of whether they involve clearing of 
native vegetation or not.

Low-impact exploration activities outside these areas are considered to be unlikely to 
have a negative impact on water resources and therefore can be subject to the Low-
Impact Activity framework.
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Department of 
Water

DoW have concerns regarding the potential negative 
impacts on other water resource management areas 
listed in the Administrative Agreement between DMP 
and DoW. The Framework, as it currently reads, may 
allow activities to proceed, with greater risk and less 
confidence than is provided by current controls. DoW 
wishes these concerns to be addressed through 
including bed and banks of watercourses and wetlands 
and irrigations districts to other environmentally 
sensitive lands in Attachment 1 of the Framework.

See previous.

Declared wetlands are listed as Environmentally Sensitive Areas in Government Gazette 
Notice 55 (2005). Disturbance in ESAs is excluded from the Low-Impact Activity 
framework.

Proclaimed water resource management areas are also excluded from the Low-Impact 
Activity framework regardless of whether or not clearing of native vegetation is involved.

The Administrative Agreement between the Department of Mines and Petroleum and 
Department of Water states that DMP is to seek advice from DoW for any PoW that 
DMP considers will negatively impact a water resource. If activities meet the Low-Impact 
criteria, it is unlikely that they would negatively impact a water resource. Therefore in 
line with a risk-based approach to regulation, DMP does not consider it appropriate to 
require a PoW for disturbance to any bed or bank, and hence these activities may be 
authorised under the Low-Impact Activity framework if they meet all other criteria.

DMP notes that the Rights in Water and Irrigation Act 1914 requires a permit to interfere 
with bed and banks of watercourses for mining-related activities only where those 
activities involve the taking or diverting of water. DMP will advise proponents that the 
Low-Impact Activity framework does not exempt them from compliance with other 
applicable legislation such as the Rights in Water and Irrigation Act 1914.

DMP notes that the reference to Attachment 1 should be to Attachment 2 of the April 
2015 published version of the discussion paper.

Department of 
Water

DoW recommends provisions be included that ensure 
that excavations such as costeans or shafts are not 
constructed across watercourses or water- 
dependent ecosystems.

DMP has considered these recommendations and will include obligations in the  
Low-Impact Activity framework to minimise soil erosion, effects on water quality and 
avoids disturbance to riparian vegetation.

Cement Concrete 
& Aggregates 
Australia

CCAA notes that the proposed amendments  
are currently limited to prospecting and  
exploration activities.

Agreed. The April 2015 discussion paper focussed on low impact prospecting and 
exploration activities. Low impact mining activities are provided for in the Mining 
Legislation Amendment Bill 2015. Criteria for these will be developed in the future.

Conservation 
Commission 
Western Australia

The definition of Low Impact Activities should have 
reference to the values, sensitivity, and quality of the 
environment and the (cumulative) impact of all activities 
and should draw reference and uniformity to relevant 
Environmental Acts e.g. Environmental Protection Act.

The proposed criteria for low impact activities have considered the issues suggested 
in this submission, and refer to the Environmental Protection Act 1986 and the 
Environmental Protection (Clearing of Native Vegetation) Regulations 2004. It further 
allows for other sensitive areas to be excluded from the Low-Impact Activity framework 
as listed in Attachment 2 of the April 2015 discussion paper. 
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*IN CONFIDENCE* The listed activities are consistent with exemptions 

in the Clearing Regs, however, at the same time 
constrained by the “low impact activities” that were 
defined in the Clearing Regulations. Perhaps “low 
impact activities” in the Clearing Regulations should 
be reviewed with this proposal and definition so that 
outcomes of the reform process are not compromised.

DMP developed the proposed framework to be consistent with the intention of the 
Environmental Protection Act 1986 and the related Environmental Protection (Clearing 
of Native Vegetation) Regulations 2004. DMP is not able to amend those pieces of 
legislation. However, DMP is liaising closely with relevant agencies to ensure consistency 
and avoid duplication in regulation of the mining industry.

*IN CONFIDENCE* i) indicates that if an activity is within a listed locality and 
the activities do not involve native vegetation clearing, 
an approval would still be required. Eg. Drilling on 
farmland on the Swan Coastal Plain.

A PoW is currently required if there is ground disturbance with mechanised equipment. 
The April 2015 discussion paper was written in line with this. However, after considering 
submissions and further consultation with stakeholders, DMP will amend the  
Low-Impact Activity criteria to include prospecting and exploration activities that do  
not involve clearing of native vegetation in areas that would otherwise be excluded,  
e.g. drilling on farmland that is located within the south-west of the State as long as  
it is not located in a water resource protection area.

*IN CONFIDENCE* ii) it is suggested that it may be appropriate to add the 
word "native" before vegetation. 

Regarding point iv), v), vi), viii) and ix), “clearing” should 
be replaced with “Native Vegetation Clearing”, or 
otherwise provide a definition of “Clearing”.

Agreed. DMP will ensure that the Low-Impact Activity criteria clearly relate to native 
vegetation. The definition of clearing is as per the definition in the Environmental 
Protection Act 1986 – refer to s. 51A. This will be stated in the Low-Impact  
Activities framework.

Lindsay Stockdale Request for clarity and confirmation to the proposed 
types of Low Impact Activities ii) that driving through 
vegetation will be accepted as implied. 

If your off-road driving will result in clearing as defined by the Environmental Protection 
Act 1986, a low-impact activity authorisation will give you authority for that clearing.

Chamber of 
Minerals and 
Energy WA

CME recommends DMP provide clarity on whether 
proponents are required to get a LIN every time they 
intend to drive light 4 wheel drive vehicles around  
a tenement.

See above

Cristal Mining Given the nature of the agricultural land that we 
typically undertake exploration drilling on, together with 
the exploration drilling practices that we use, I believe 
that mineral sand exploration on cleared freehold 
agricultural land should be considered a low  
impact activity.

Agreed and this is consistent with activity type i in the April 2015 discussion paper which 
states “Exploration or prospecting activities that involve no clearing of native vegetation;”. 
The Low-Impact Activity criteria will clarify that Low-Impact Activities associated with 
prospecting and exploration that do not require clearing of native vegetation (e.g. 
activities on farmland) may be conducted in areas that would otherwise be excluded 
from the Low-Impact Activity framework. Compliance with tenement conditions and 
provisions in the Mining Act 1978 will continue to apply.



LOW-IMPACT ACTIVITIES RESPONSE TO SUBMISSIONS 14
SUBMISSION CONTENT OF SUBMISSION RESPONSE
*IN CONFIDENCE* The submission questions point viii) clearing for the 

purpose of maintenance, if no ground disturbance 
activities are required, why would this trigger approval 
under the Mining Act?

DMP notes that the Environmental Protection (Clearing of Native Vegetation) 
Regulations 2004 exempt some clearing that is to maintain existing cleared areas 
around infrastructure from the requirement for a clearing permit. DMP applies the same 
exemptions to exploration activities that meet the criteria of Clearing Regulation 5. 
Therefore, if no ground disturbance is involved in such clearing of existing cleared areas, 
no PoW or Low-Impact Activity authorisation would be required.

Chamber of 
Minerals and 
Energy WA

CME also requests further clarity on what may be 
considered “ancillary infrastructure activities”.

CME recommends DMP provide further guidance on 
what is included as a LIAA (Low Impact Authorised 
Activities) under criteria (viii) of the discussion paper.

This is a typographical error. The sentence should read “Clearing for the purpose of 
maintenance of pipelines and ancillary infrastructure including around existing facilities 
and buildings; or”.

See previous.

Chamber of 
Minerals and 
Energy WA

CME seeks further clarity around types of activities 
point viii) - as worded, this provision would also include 
clearing for the purpose of installing a pipeline.

Correct, if that pipeline is related to prospecting or exploration activities, such as from a 
water bore to an exploration camp.

Chamber of 
Minerals and 
Energy WA

CME recommends the wording of proposed types of 
criteria iv) and v) be amended to state “of no more than 
five metres in width” as recommended by industry for 
safety reasons.

Prescription of track width has been removed from the Low-Impact Activity criteria. 

Wildflower Society The Society cannot accept that the proposed types 
of activities to be inclusive of points ii), iv), vi) and ix) 
if the activity occurs in a locality that is data deficient. 
We recommend the tenement owner be required to 
undertake their own flora and fauna survey to discount 
the presence of conservation significant species and 
communities before commencing activities.

DMP acknowledges that some areas of the state are poorly surveyed for flora and fauna. 
Only those activities meeting criteria of “low impact” will be authorised via automated 
assessment, and with the requirement of rehabilitation within six months.

As stated in the April 2015 discussion paper, the tenement holder will still be obliged to 
undertake the appropriate environmental appraisal to ensure that the exploration activity 
is low-risk and does not adversely impact on sensitive flora.

The proposed Low-Impact Activity framework is consistent with the objectives of DMP’s 
RER initiative which introduces a risk based approach to environmental regulation. This 
was broadly supported through the consultation process.
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Amalgamated 
Prospectors and 
Leaseholders 
Association

Regarding proposed types of activities, it is noted that 
i) is contradicted by vi). i) “Low Impact is exploration 
and prospecting that involves no clearing of vegetation” 
yet vi) clearly says “scrape and detect” is a low impact 
activity. By definition, scrape & detect operations 
involve clearing of native vegetation

The wording referred to in this submission reflects the fact that prospecting and 
exploration activities are currently subject to a PoW for activities that involve ground 
disturbance with mechanised equipment, whether there is clearing of native vegetation 
or not. However, upon introduction of the Low-Impact Activity framework, activities 
that meet the Low-Impact Activity criteria, including those that involve clearing of native 
vegetation, will not require a PoW. Scrape and detect activities (including the clearing 
of native vegetation, if required) may qualify for Low-Impact Activity, dependent on size, 
where/how they are conducted and rehabilitated. 

DMP will make this clear in the Low-Impact Activity guidance.

Association 
of Mining and 
Exploration 
Companies

AMEC believes that clarity is required around 
the statement that the types of activities include 
'exploration or prospecting activities that involve no 
clearing of native vegetation'. It would appear that a 
large proportion of applications involve interference 
with native vegetation and therefore excluded from the 
benefits of this proposal. In an apparent contradiction, 
the Paper then states that clearing for construction 
of temporary access tracks will be considered a Low 
Impact Activity.

See previous.

*IN CONFIDENCE* Further consideration is required to ensure the risks 
and impacts associated with the listed activities are 
comparable as the level of impact of some activities 
does not seem consistent eg. vi) scraping and 
detecting activity of 2ha will disturb thousands of cubic 
meters, whereas vii) excavations for the purpose of 
exploration can only disturb 20m3.

The criteria for Low-Impact Activity are proposed to apply consistently across 
prospecting and exploration activities. For example, using the criteria that were proposed 
in the April 2015 discussion paper, any prospecting or exploration activity can qualify 
for the Low-Impact Activity providing that it disturbs no more than two hectares and no 
more than 20 m3 per hectare and is not in a locality that is excluded. 

DMP is considering the appropriate disturbance size criteria. In relation to the 20m3, 
DMP agrees that this is not consistent with low impact activities and excess tonnage 
regulatory settings. DMP is reviewing its policy regarding prescribed tonnage limits. The 
outcome of this review will guide how excess tonnage will be considered in the Low-
Impact Activity framework.
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Amalgamated 
Prospectors and 
Leaseholders 
Association

We note that there is no mention of the tonnage 
allowed in such operations and requests further 
discussion and clarification.

DMP is investigating options for excess tonnage approvals, including how these relate 
to Low-Impact Activities and increasing compliance activity. DMP will consult with 
stakeholders as part of the review. The Low-Impact Activity criteria will have regard to the 
outcomes of this review.

By way of background, DMP considers exploration and prospecting to be a low risk 
to future acts and assesses exploration and prospecting tenure applications under the 
expedited future act procedure outlined in the Native Title Act 1993 (Cth). According to 
section 237 of that Act, a future act is likely to attract the expedited procedure if:
•	 the act is not likely to interfere directly with the carrying on of the community or social 

activities of the persons who are the holders of native title in relation to the land or 
waters concerned

•	 the act is not likely to interfere with areas or sites of particular significance, in 
accordance with their traditions, to the persons who are the holders of the native title 
in relation to the land or waters concerned

•	 the act is not likely to involve major disturbance to any land or waters concerned 
or create rights whose exercise is likely to involve major disturbance to any land or 
waters concerned.

Regulations 14 and 20 of Mining Regulations 1981 prescribe the limit of material that 
may be removed from a Prospecting Licence to be 500 tonnes and Exploration Licence 
1,000 tonnes.

Tonnage disturbance accumulates over the life of the tenement and is applied to a 
tenement as a whole (rather than the area of the tenement where the disturbance 
actually occurs). Tonnage amounts cannot be reduced or removed as a result of 
rehabilitation activities, partial tenement surrender or conversion of tenure.
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Lindsay Stockdale Request for clarification to vi) as to how the 2ha will 

operate. I am concerned that the 20 m² in part vii) is 
fairly small and query the purpose behind the small 
restriction. I also question the relevance of points viii) 
and ix) as they are already covered in a Miscellaneous 
Licence or Programme of Work

The small area limit for Low-Impact Activities was proposed for two main reasons:

1. In a risk-based regulatory framework, DMP considers that there is a low risk of 
long-term environmental impact if five hectares are authorised to be disturbed via 
automated environmental assessment. This is consistent with standard practice for 
Programmes of Work Prospecting. Some industry stakeholders maintain that ten 
hectares of disturbance is low-impact. This will be considered further as we continue 
stakeholder engagement during development of regulations.

2. DMP data indicates that most Programmes of Work request two hectares or less 
of native vegetation clearing. Therefore DMP can allocate its resources to focus on 
assessing activities that pose a higher risk to the environment and to compliance 
activities such as inspections.

In relation to the 20m3, DMP agrees that this is not consistent with low impact activities 
and excess tonnage regulatory settings. On this basis, tonnage limits will not be included 
in the Low-Impact Activity criteria.

Robert Fagan The size of activities should be as much as the 
operator believes he can effectively manage. At least 
5 hectares as currently exists in the Mine Closure 
provisions. Or as much as is acceptable/allowable 
for agricultural activities of similar impact under the 
relevant agricultural legislation for arable and  
pastoral land.

An upper limit on the size of disturbance needs to be set so as to ensure the activities 
that are not assessed by DMP do not pose an unacceptable risk of significant 
environmental impacts.

The Mine Closure provisions that are referred to relate to small mining operations.  
Low-Impact Activity criteria are currently being developed for prospecting and 
exploration activities as a priority. The criteria for low impact mining activities may be 
developed in the future, following passage of the Mining Legislation Amendment  
Bill 2015.

Clark Lindbeck & 
Associates 

Clark Lindbeck & Associates welcome the exemptions 
but believe there should be a blanket approval for low 
impact activities of less than 1 ha (not located within  
an ESA).

The meaning of ‘blanket approval’ has been understood by DMP to mean authorisation 
of prospecting and exploration activities of less than one hectare. DMP has considered 
this suggestion in the revised Low-Impact Activity criteria to include any prospecting and 
exploration activities. However, DMP is confident that five hectares are unlikely to result in 
significant environmental impact. Some industry stakeholders maintain that ten hectares 
of disturbance is low-impact. This will be considered further during consultation as DMP 
develops regulations.

Disturbance in environmentally sensitive areas (ESA) is not considered a  
Low-Impact Activity.
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Chamber of 
Minerals and 
Energy WA

CME considers an approximate average of disturbance 
per PoW lodged which could support a LIAA (Low 
Impact Authorised Activities) is 12 hectares as it would 
cover enough exploration programs to be effective for 
industry while complying with the LIAA Framework.

DMP need to consider the potential risk of significant environmental impact in setting 
a size limit for Low-Impact Activity criteria. Species or communities of conservation 
significance can be geographically restricted to relatively small areas.  DMP considers 
that authorising five hectares of clearing via an automated assessment is acceptable. 
Some industry stakeholders maintain that ten hectares of disturbance is low-impact.  
This will be considered further as we continue stakeholder engagement during 
development of regulations.

Note that this does not preclude larger areas of disturbance; they will continue to be 
assessed by way of Programmes of Work.

See also previous. 

Amalgamated 
Prospectors and 
Leaseholders 
Association

We require explanation of the current and proposed 
restrictions on mining and prospecting in areas that 
are marginal for any form of pastoral or agricultural 
activities. We seek an increase across all aspects of 
small operations and Low Impact Operations to match 
that of the agricultural sector’s demand for 5.0 hectares 
as Low Impact Operations. We insist that the interim 
limit be increased to 2.0 hectares.

DMP has delegated authority under the Environmental Protection Act 1986 for assessing 
and approving native vegetation clearing for the mining industry. Under this delegation 
DMP is bound to consider the environmental impacts of disturbance, no matter the land 
use. The suggested size limit of five hectares has been considered for the Low-Impact 
Activity criteria.

The assessment fee exemption threshold is beyond the scope of the April 2015 
discussion paper. An interim fee-exemption threshold was nominated at a time when 
assessment fees were expected to be introduced by 1 July 2015, prior to the Low-
Impact Activity framework being able to be implemented. As assessment fees have 
been put on hold, an interim limit is no longer required. DMP welcomes the continued 
engagement with APLA as the Low-Impact Activity framework is developed.

Amalgamated 
Prospectors and 
Leaseholders 
Association

APLA commented on the apparent disparity between 
clearing allowed for pastoral lands improvement 
compared with small mining operations.

DMP has delegated authority under the Environmental Protection Act 1986 for assessing 
and approving native vegetation clearing for the mining industry. The Department of 
Environment Regulation regulates other non-mining related clearing in Western Australia, 
including the exemptions for pastoral and agricultural activities. DMP will raise the issue 
of comparability between clearing regulation for different industries in the RER Advisory 
Panel Forum, of which APLA is a member.

Amalgamated 
Prospectors and 
Leaseholders 
Association

We require clarification that “scrape & detect 
operations” can have several successive low impact 
operations “allowed on a rolling basis”, free of 
assessment and therefore “free of fee”; providing no 
discrete 2.0 hectare area is open at any one time? 

Correct. Sequential Low-Impact Activities are proposed to be authorised, providing 
that rehabilitation has been completed prior to next Low-Impact Activity authorisation. 
However, the size of disturbance authorised by way of Low-Impact Activity is yet to  
be determined.

Energia Minerals 
Limited

A maximum amount of disturbance for drilling/ clearing 
should apply which would trigger a POW process.

Agreed. The April 2015 discussion paper addressed this by proposing two hectares as 
the maximum amount. DMP has revised this threshold to five hectares. Some industry 
stakeholders maintain that ten hectares of disturbance in low-impact. This will be 
considered further as we continue stakeholder engagement during development  
of regulations.
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Bauxite Alumina 
Joint Ventures

BAJV requests that the proposal to allow for a much 
greater grid density where the drilling does not require 
clearing or construction of drill pads.

DMP agrees that such activities would have no direct impacts on native vegetation. 
However, the potential environmental impacts of excavations (such as fauna entrapment, 
surface water quality, erosion) also need to be considered. The size limit will apply to 
Low-Impact Activities, regardless of whether the activity involves clearing of native 
vegetation or not. However, prescription of grid density has been removed from  
the criteria.

As outlined in the April 2015 discussion paper, prescribed requirements in regulations will 
be developed to support the Low-Impact Activity framework. These will likely address 
the management of excavations.

Cristal Mining My issue is with defining a drilling grid pattern of 100m 
x 100m. Mineral sand targets are typically linear and 
it is common practice to space the drilling on 200m x 
100m grids then 100m x 50m grids as the exploration 
becomes more focussed.  Even with spacing of 
100m x 50m or closer, our impact on the paddock 
environment is minimal.  I urge you to reconsider the 
drilling density in particular with reference to exploration 
drilling on agricultural properties.

Prescription of grid density has been removed from the criteria.

See also previous.

Chamber of 
Minerals and 
Energy WA

CME recommends DMP amend proposed activity (iii) 
from “drill pads do not exceed 20 metres by 20 metres 
in dimension” to “the drill pad area is 400 square 
metres or less excluding environmental controls” 
for practical and safety reasons. Additionally, CME 
recommends a more appropriate grid pattern and grid 
density of no more than 80 metres x 40 metres.

DMP understands CME is suggesting that exploration drilling density should be lower 
(i.e. drilling further apart) to qualify for the Low-Impact Activity framework, and that the 
shape of drill pads should not be limited to a square 20 m x 20 m. DMP is assessing 
whether prescriptive dimensions/spacing for such activities is appropriate. The outcome 
of this will be reflected in revised criteria for Low-Impact Activities.

Cement Concrete 
& Aggregates 
Australia

CCAA requests that regulation needs to reflect that 
quarries are relatively small operations which are 
progressively mined and rehabilitated. There is also 
limited funding to allocate regulation compliance. 
Quarrying activities are different to major mining 
activities and we look forward to a future opportunity  
to explore a “Low Impact Activity Framework for  
BRM Extraction”.

The Mining Legislation Amendment Bill 2015 includes provisions for a Low-Impact 
Activity framework to be applied to relevant prospecting, exploration and mining activities 
on appropriate mining tenement types, on the proviso that certain criteria are met.  
The criteria are currently being developed for prospecting and exploration activities as  
a priority.

The criteria for low impact mining activities may be defined upon the passage of the Bill.
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Department of 
Parks and Wildlife

Regarding proposed types of activities, DPaW notes 
that some activities may be mitigated in areas where 
there are known constraints e.g. "other sensitive areas" 
category, however there are some areas of WA that 
are poorly surveyed and carry a significant risk that 
significant species or other values occur (page 6).

DMP acknowledges that some areas of the state are poorly surveyed for flora and fauna. 
As stated in the April 2015 discussion paper, the tenement holder would still be obliged 
to undertake the appropriate environmental appraisal to ensure the exploration activity is 
low-risk to the environment. 

The proposed Low-Impact Activity framework is consistent with the objectives of DMP’s 
RER initiative which introduces a risk based approach to environmental regulation.  
This was broadly supported through the consultation process.

Department of 
Parks and Wildlife

DPaW holds the view that there will need to be clear 
thresholds of intensity for low impact activities based 
on percentage of area affected at both the local and 
tenement level over specified time intervals.

DMP is considering this recommendation as part of developing the Low-Impact 
Activity criteria. DMP will continue to consult with stakeholders, including DPaW, on 
the requirement for an upper limit on the cumulative amount of disturbance that can be 
conducted under the Low-Impact Activity framework

Department of 
Parks and Wildlife

There will need to be clear guidance in relation to the 
amount of clearing and initial rehabilitation earthworks 
permitted within specialised localities at the tenement 
level, over specified time intervals.

DMP acknowledges that using an automated assessment, as the size of disturbance 
increases, so too does the risk of environmental harm. Therefore DMP will continue 
to consult with stakeholders on the requirement for an upper limit on the cumulative 
amount of disturbance that can be conducted under the Low-Impact Activity framework.

DMP will continue to liaise with relevant agencies as it develops guidelines to support the 
Low-Impact Activity framework.
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Chamber of 
Minerals and 
Energy WA

CME believes there are activities which require excess 
tonnage approvals and still meet LIAA (Low Impact 
Authorised Activities) criteria e.g. drilling on a hill.  
CME recommends DMP state LIAA requiring an excess 
tonnage approval can still be authorised.

DMP is investigating options for excess tonnage approvals, including how these relate 
to Low-Impact Activities and increasing compliance activity. DMP will consult with 
stakeholders as part of the excess tonnage review. The Low-Impact Activity criteria will 
have regard to the outcomes of this review.

By way of background, DMP considers exploration and prospecting to be a low risk 
to future acts and assesses exploration and prospecting tenure applications under the 
expedited future act procedure outlined in the Native Title Act 1993 (Cth). According to 
section 237 of that Act, a future act is likely to attract the expedited procedure if:
•	 the act is not likely to interfere directly with the carrying on of the community or social 

activities of the persons who are the holders of native title in relation to the land or 
waters concerned

•	 the act is not likely to interfere with areas or sites of particular significance, in 
accordance with their traditions, to the persons who are the holders of the native title 
in relation to the land or waters concerned

•	 the act is not likely to involve major disturbance to any land or waters concerned 
or create rights whose exercise is likely to involve major disturbance to any land or 
waters concerned.

Regulations 14 and 20 of Mining Regulations 1981 prescribe the limit of material that 
may be removed from a Prospecting Licence to be 500 tonnes and Exploration Licence 
1,000 tonnes.

Tonnage disturbance accumulates over the life of the tenement and is applied to a 
tenement as a whole (rather than the area of the tenement where the disturbance 
actually occurs). Tonnage amounts cannot be reduced or removed as a result of 
rehabilitation activities, partial tenement surrender or conversion of tenure.

Amalgamated 
Prospectors and 
Leaseholders 
Association

The specified 20 cubic metres per hectare is too small 
and when combined with the “100 metres from any 
other excavation at the closest point”, creates a serious 
safety hazard.

In relation to the 20m3, DMP agrees that this is not consistent with low impact activities 
and excess tonnage regulatory settings. It is on this basis tonnage limits will not be 
included in the Low-Impact Activity criteria.

DMP acknowledges this submissions assertion that ventilation shafts are required for 
safety. This will be addressed in the Low-Impact Activity criteria.

PROPOSED WAY IN WHICH THE ACTIVITY IS CARRIED OUT
Amalgamated 
Prospectors and 
Leaseholders 
Association

Regarding the proposed way activities are carried out, 
we contend that 80% of any tenement area should be 
“the maximum land area”. This land has little intended 
use other than mining and the area will be rehabilitated 
to a natural state with a few years.

The average size of granted exploration licences is more than 7000 hectares and can 
be much larger. Therefore, having 80% of the area cleared would approximately average 
5,900 hectares of clearing. This suggestion would not be environmentally acceptable, 
practical or equitable.
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Association 
of Mining and 
Exploration 
Companies

AMEC recommends that a threshold of 10 hectares 
should be set as a minimum appropriate cumulative 
disturbance land area. This is taken from Schedule 1 
Clause 2(2) of the Environmental Protection (Clearing  
of Native Vegetation) Regulations 2004  
(NVC Regulations).

Schedule 1 Clause 2(2) of the Environmental Protection (Clearing of Native Vegetation) 
Regulations 2004 allows up to 10 hectares per tenement per financial year to be cleared 
without the requirement for a separate clearing permit if:

“…it is carried out under an authority granted under the Mining Act 1978,  the 
Petroleum and Geothermal Energy Resources Act 1967 3, the Petroleum Pipelines 
Act 1969 or the Petroleum (Submerged Lands) Act 1982…”.

DMP notes that authority granted under the above-listed acts is currently in the form of 
an assessed PoW. DMP needs to consider the potential risk of material environmental 
impact in setting a size limit for Low-Impact Activities that will be assessed via an 
automated system. Species or communities of conservation significance can be 
geographically restricted to relatively small areas. DMP suggests that clearing  
five hectares of native vegetation via an automated assessment poses a low risk of  
long-term environmental impact. However some industry stakeholders maintain that  
ten hectares of disturbance would be low-impact. This is still to be resolved.

Note that this does not preclude larger areas of disturbance. They will continue to be 
assessed by way of Programmes of Work.

Association 
of Mining and 
Exploration 
Companies

The Mining Rehabilitation Fund also provides a 
precedent in that an MRF liability does not arise if the 
estimated rehabilitation liability threshold is less than  
25 hectares for ‘exploration’ activities.

The Mining Rehabilitation Fund is a pooled fund that enables abandoned mines to be 
rehabilitated when all other avenues to fund and complete the rehabilitation have been 
exhausted. The MRF liability threshold is based on the level at which the administrative 
costs of collecting a levy become uneconomic. It is unrelated to environmental impacts.

This differs from the principle underlying the Low-Impact Activity framework, which is to 
recognise that small amounts of disturbance that are authorised through an automated 
environmental assessment, are unlikely to result in environmental impact. DMP considers 
that authorising five hectares of clearing via an automated assessment is acceptable. 
Some industry stakeholders maintain that ten hectares of disturbance is low-impact.  
This will be considered further as we continue stakeholder engagement during 
development of regulations.

Association 
of Mining and 
Exploration 
Companies

AMEC is seriously concerned over the interim low 
impact threshold of 1.5 hectares. It must be risk based 
and not influenced by budget or cost recovery aspects

The assessment fee exemption threshold is beyond the scope of the April 2015 
discussion paper. An interim fee-exemption threshold was nominated at a time  
when assessment fees were expected to be introduced by 1 July 2015, prior to the  
Low-Impact Activity framework being able to be implemented. As assessment fees have 
been put on hold, an interim limit is no longer required. DMP welcomes the continued 
engagement with AMEC as the Low-Impact Activity framework is developed.
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Department of 
Parks and Wildlife

DPaW seeks clarification as to what time period the 
maximum of 5ha of cumulative disturbance applies to 
(page 8).

DMP notes that the maximum cumulative disturbance stated in the April 2015 published 
version of the discussion paper was two hectares, not five hectares.

A proponent must provide evidence to the DMP that an area that was disturbed 
under a Low-Impact Activity has been rehabilitated prior to being able to apply for a 
subsequent Low-Impact Activity. This encourages progressive rehabilitation. A proposed 
timeframe for rehabilitation was not included in the April 2015 discussion paper, however 
DMP proposes that the Low-Impact Activity must be rehabilitated within 6 months of 
the activity. Proponents will have 4 years in which to complete the activity, which is 
consistent with current timeframes for Programmes of Work.

Association 
of Mining and 
Exploration 
Companies

AMEC recommends that the prescribed manner that 
activities will be required to be undertaken (page 6), 
should be risk based, user friendly and not as  
highly prescriptive.

DMP is striving to implement risk-based, outcomes-focussed environmental regulation 
for the mining industry in Western Australia, as evidenced in the RER Program. The 
criteria applied to the way in which the activity is carried out (pages 6 and 7 of the April 
2015 discussion paper) need to balance being outcomes-focussed but also measurable  
and enforceable.

In addition, DMP has developed risk-based guidelines for mining proposals which are 
published on the DMP website. DMP will develop risk-based guidelines for prospecting 
and exploration in 2016, in consultation with relevant stakeholders.

Department of 
Parks and Wildlife

DPaW requests further explanation as to what is 
involved in limiting and avoiding harm to the natural 
environment and impacts flora and fauna - i) and iv) 
proposed way activity is carried out (page 8).

The proposed prescribed obligations on the way an activity is carried out were listed in 
the April 2015 discussion paper on pages 6 and 7. These largely reflect the requirements 
in clause 3 of Schedule 1 of the Environmental Protection (Clearing of Native Vegetation) 
Regulations 2004. Other obligations are also being considered for prescribing in 
regulations, including the provisions of common standard environmental tenement 
conditions around such issues as topsoil management, preventing harm to fauna and 
rehabilitation standards.

Department of 
Parks and Wildlife

It is requested that a precondition addressing issues 
identified through consultation with affected land 
owners have been effectively discussed should be 
included as part of the way activities are carried out 
(page 8).

The Low-Impact Activity framework is proposed to include the requirement for 
proponents to have notified occupiers and vested authorities. The mechanism by which 
this is achieved is still being investigated.

Department of 
Water

DoW recommends that if deeper excavations (i.e. 
costeans, shafts) intercept the water table, excavation 
should be ceased and the excavation filled to a level 
above the water table if exploration is to continue, 
or completely filled and rehabilitated. If significant 
quantities of water are encountered and not able to be 
controlled through filling, the DMP should be notified.

Consistent with the provisions of Schedule 1 of the Environmental Protection (Clearing 
of Native Vegetation) Regulations 2004, the Low-Impact Activity criteria will include 
obligations to minimise erosion and effects on water quality. DMP notes that the Low-
Impact Activity framework will not exempt proponents from the requirements of other 
legislation, including the requirements to manage waters under the Rights in Water and 
Irrigation Act 1914.
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Department of 
Water

DoW asserts that exploration activities should be 
undertaken in a manner that maintains the integrity of 
artesian or sub artesian aquifers, or confining layers 
and in line with DMP’s "Guidelines for the Protection 
of surface and Groundwater Resources During 
Exploration Drilling "Sections 4.4. and 4.5

Agreed. The Low-Impact Activity framework will link to “Guidelines for the protection of 
surface and groundwater resources during exploration drilling” (Nov 2002). In addition, 
use of the Low-Impact Activities framework will not exempt proponents from the 
requirements of other relevant legislation, including the Rights in Water and Irrigation  
Act 1914.

Department of 
Water

Specific requirements should be included for capping 
and filling of drilled surface holes (e.g. they should 
be filled with the excavated material or clean fill; 
wells should be decommissioned in accordance with 
accepted industry standards).

Requirements for rehabilitation of areas of disturbance authorised through Low-Impact 
Activity will be consistent with those applied to Programmes of Work e.g. plugging 
drill holes, backfilling costeans, which are requirements under the Mining Act 1978. 
Requirements will likely also include:
•	 landscaped to avoid erosion;
•	 compaction has been relieved;
•	 all waste materials, rubbish, equipment, temporary infrastructure being disposed of or 

removed from the tenement;
•	 prevent harm to fauna/persons caused by drill holes and/or excavations (including 

but not restricted to structures associated with the abstraction, storage and disposal 
of water).

These will be incorporated into prescribed requirements by way of regulations. 

Department of 
Water

Specific requirements should be added for activities 
that inadvertently intercept the water table. These 
should include avoiding the use of harmful chemicals 
or substances and where necessary, completely filling 
and rehabilitating. DMP should be notified if significant 
quantities of water are encountered and not able to be 
controlled through filling.

Requirements for environmental management during activities authorised through 
Low-Impact Activities will be consistent with those applied to Programmes of Work e.g. 
appropriate storage of chemicals and hydrocarbons and rehabilitation requirements.

The Low Impact Activities framework will refer proponents to the “Guidelines for the 
protection of surface and groundwater resources during exploration drilling” (Nov 2002).

Department of 
Water

DoW recommends the following advice should  
be given: 
•	 That a proponent takes measures to identify, 

manage and protect the following if located within 
or in close proximity to the area of proposed works: 

 - Private and community drinking water supply 
sources

 - Groundwater monitoring bores
 - Surface water gauging stations
 - Stock watering bores
 - Irrigation channels

(continued on next page)

Public Drinking Water Source Areas are excluded from the Low-Impact Activity 
framework regardless of whether or not the activity involves clearing of native vegetation. 
Prescribed requirements could be used to prohibit disturbance to irrigation channels. 
DMP will continue to liaise with DoW in regards to appropriately regulating impacts to 
water resources.

The Mining Act 1978 includes provisions requiring mining disturbances (this includes 
prospecting/exploration) to be filled in or otherwise made safe, and to prevent damage 
to any property. In addition, standard environmental tenement conditions require 
appropriate environmental management.
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Department of 
Water

•	 No activity shall be undertaken which results in the 
loss of riverbank or wetland fringing vegetation.

•	 Where possible, existing tracks are to be used.
•	 No activity shall be undertaken that will unduly 

disrupt natural drainage or adversely affect the 
quality and quantity of water in any watercourse, 
dam, waterhole, spring or subterranean source  
of supply.

•	 No activity shall be undertaken which prevents 
or restricts the access of authorised users to any 
existing production bore, well or surface water 
structure such as dams and rivers.

•	 No activity shall be undertaken which may affect 
leaseholders, landholders or managers rights in 
respect to water quality, quantity and access.

•	 The tenement holder is to ensure all exploratory 
boreholes are capped or backfilled on completion 
of work in accordance with industry standards.

•	 The storage and disposal of hydrocarbons, 
chemicals, and potentially hazardous substances 
being in accordance with the DoW’s, “Water  
Quality Protection Note 65, Toxic and  
Hazardous Substances”.

Impacts to riparian vegetation will be avoided by way of prescribed requirements 
applying to Low-Impact Activities.

Prescriptive conditions are considered unnecessary in a risk-based regulatory 
framework. Although DMP agrees with the principle of minimising clearing, off-track 
driving is unlikely to cause material environmental impacts as is currently reflected in the 
Environmental Protection (Clearing of Native Vegetation) Regulations 2004.

The listed items relating to water protection are adequately regulated by the Department 
of Water in its administration of the Rights in Water and Irrigation Act 1914 and related 
legislation. DMP does not propose to duplicate this but notes that proponents using  
the Low-Impact Activities framework are not exempt from the requirements of  
other legislation.

Filling in or making safe drill holes is a requirement under the Mining Act 1978, thus it will 
not be duplicated in the Low-Impact Activity framework.

Discharges to the environment are regulated under Part V of the Environmental 
Protection Act 1986 and will not be duplicated in the Low-Impact Activity framework.

DMP will continue to apply endorsements to tenements in water resource management 
areas as outlined in the Administrative Agreement between the Department of Mines and 
Petroleum and Department of Water 2015 revision.

PROPOSED ENVIRONMENTAL OBLIGATIONS AND PENALTIES
Association 
of Mining and 
Exploration 
Companies

AMEC remains concerned about the prescriptive 
nature of the environmental Regulations on page 7. It is 
imperative that the compliance obligations are also risk 
based to ensure increase efficiency.

DMP is striving to implement risk-based, outcomes-focussed environmental regulation 
for the mining industry in Western Australia, as evidenced in the RER Program and in 
particular the introduction of the Low-Impact Activity framework. The criteria applied 
to the way in which the activity is carried out and obligations need to balance being 
outcomes-focussed but also measurable and enforceable.

Robert Fagan Request to further define the term "authorised activity". As a result of stakeholder consultation, including submissions received on the April 2015 
discussion paper, DMP has broadened the criteria for Low-Impact Activities related to 
prospecting and/or exploration. This includes activities that require clearing of native 
vegetation if they meet the other criteria of where and how the activity will be conducted.
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Department of 
Parks and Wildlife

DPaW recommends that constraints identification 
and avoidance and landholder consultation should 
be included as part of the proposed environmental 
obligations and penalties (page 9).

Obligations will include the requirement for the proponent to minimise impacts to the 
environment and to keep records to demonstrate that they have done so. The Low-
Impact Activity framework is planned to include the requirement for proponents to have 
consulted appropriately, including notification of occupiers and vested authorities. The 
mechanism by which this is achieved is still being investigated.

Department of 
Parks and Wildlife

Greater more detailed guidance is required to 
appropriately address environmental obligations in 
dealing with phytophthora, dieback and weeds as 
activities will not be subject to DMP assessment  
before commencement.

Low-Impact Activities that involve clearing of native vegetation will not be authorised 
in the bioregions described in clause 4 of Schedule 1 of the Environmental Protection 
(Clearing of Native Vegetation) Regulations 2004. DMP notes that Phytophthora is 
restricted to these bioregions. Hence the risk of dieback spread to native vegetation as a 
result of Low-Impact Activities is very low.

In addition, prescribed requirements will require the activity to be conducted in a manner 
that prevents the spread and/or intensification of plant pathogens and weeds.

Lindsay Stockdale Please remove i) weed control and dieback 
management from proposed environmental obligations 
and penalties. Prospectors are not the only ones using 
the land; I could never accept responsibility for the 
actions of other persons.

The requirement for weed and Phytophthora hygiene is a current standard condition on 
mining tenements and clearing permits and is considered standard practice in the mining 
industry in Western Australia. DMP is planning to remove many standard environmental 
tenement conditions and instead make them deemed conditions in regulations.

Robert Fagan Regarding weed control and dieback management; 
who defines what a weed, or what an acceptable 
control is?

The term “weed” is routinely used in the mining industry to mean plants (not necessarily 
non-native) that grow in sites where they are not wanted and which have detectable 
adverse environmental or economic impacts. The Department of Parks and Wildlife 
website contains useful information standard weed management controls, for example 
see How to control weeds.

For information on dieback management, please see Guidelines for Management of 
Dieback Disease in Mineral Exploration.

Amalgamated 
Prospectors and 
Leaseholders 
Association

We request clarification to the meaning of  
"deemed conditions".

Deemed conditions are conditions that are written into legislation (either Acts or 
regulations) that apply as a standard requirement. They are used by DMP instead of 
individual conditions on tenements or approvals to stipulate standard environmental 
management requirements.

Department of 
Water

DoW would like to be consulted on the environmental 
obligations (deemed tenement conditions) that are 
proposed to be included in the Mining  
Regulations 1981.

DoW is represented on the RER Advisory Panel in which DMP’s reform initiatives 
are discussed. This consultation forum will continue as the reform initiatives are 
implemented, including the development of the amendments to Mining  
Regulations 1981.

http://www.dpaw.wa.gov.au/plants-and-animals/plants/weeds/155-how-to-control-weeds
http://www.dmp.wa.gov.au/Documents/Environment/ENV-MEB-205.pdf
http://www.dmp.wa.gov.au/Documents/Environment/ENV-MEB-205.pdf
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MBS 
Environmental

MBS recommends to have terms and timeframes 
consistent in existing legislation, for example vii) with a 
6 month timeframe, Item (iii) change 'work' program to 
'exploration' program. This would be more realistic as 
companies often need time to evaluate results before 
being able to confirm that they don’t need to go back 
and do more drilling."

Rehabilitation will be required to be complete within six months, which is consistent with 
Programmes of Work. 

DMP acknowledges the term “work program” is unclear. This will be clarified in the  
Low-Impact Activity framework.

Department of 
Water

DoW recommends including a statement: "Ensuring 
the activity does not detrimentally affect surface, 
subsurface or groundwater resources" to proposed 
environmental obligations and penalties in reference 
to standard environmental management. Additionally, 
proposed environmental obligations should include 
conditions for water resource protection and address 
exploration drilling in confined aquifers. In line with 
"Guidelines for the Protection of Surface and Ground-
water Resources During Exploration Drilling

Agreed. DMP will add the requirement of not altering surface or groundwater flows to the 
Low-Impact Activities criteria for the way the activity is to be carried out. 

Department of 
Water

DoW strongly recommends that tenement holders 
seeking to undertake low impact activities should be 
informed of responsibilities under water legislation and 
policy that is directly relevant to their operations. This 
includes Activities in RiWI Act 1914 Proclaimed Areas 
Surface Water Areas, Irrigation Districts, and Rivers 
proclaimed and managed under the RiWI Act 1914 
(refer attached Surface Water Proclamation Areas 
Map). That abstraction of surface water is prohibited 
unless a licence has been issued and that no activity is 
to be carried out that may obstruct or interfere with the 
bed and banks of a waterway and which relates to the 
taking or diversion of water, including diversion of the 
watercourse, unless a valid permit is issued by DoW.

Agreed. DMP will continue to apply endorsements to tenements in water resource 
management areas. The online lodgement system will allow automatic screening of 
applications against areas of environmental significance. DMP notes that authorisation 
under the Low-Impact Activity framework will not exempt proponents from the 
requirements of other relevant legislation including the Rights in Water and Irrigation  
Act 1914.

Lindsay Stockdale Request to make a distinction between the  
Tenement Holder and the Applicant and  
distinguish responsibilities.

The Mining Act 1978 establishes a legal relationship between the tenement/licence/
permit holder and DMP. No such relationship exists with a third party. This will be made 
clear in the Low-Impact Activity framework. There may be provisions for the tenement 
holder to authorise another party to submit applications on their behalf, however the 
tenement holder is ultimately responsible for compliance with the Mining Act 1978.
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Lindsay Stockdale Concerns that tenement holders will be discouraged 

from forming agreements with third parties to work 
their tenement as ultimately, the tenement holder is 
responsible for the Low Impact Activities occurring 
on their tenement. Perhaps this could be included as 
a condition but responsibility could be passed to the 
persons actually working the tenement to promote 
proactive work.  

See previous. There is no change in this regard from the requirements of the  
Mining Act 1978.

Lindsay Stockdale Please keep the requirements of vi) record keeping 
as simple as possible. The proposal references full 
responsibility and severe penalties on the tenement 
holder which will deter allowing third parties to work 
their land. Penalties should be place on the applicant, 
which can be a third party and not necessarily the 
tenement holder.

See previous. There is no change in this regard from the requirements of the  
Mining Act 1978.

Robert Fagan Regarding proposed environmental obligations and 
penalties - previous samples and excavations are an 
extremely valuable resource.

Rehabilitation reduces the potential for environmental impact resulting from mining-
related activities, and is standard practice in the industry. The requirement to rehabilitate 
exploration and prospecting activities is unchanged. This includes backfilling costeans 
and removing rubbish (such as sample bags).

Wildflower Society The Society is seriously concerned that ‘protection 
of recorded populations of threatened and Priority 
flora’ is not included as an environmental obligation. 
The tenement holder should be able to adequately 
demonstrate that they have met this obligation. If 
the DMP cannot include this as an environmental 
obligation, then it should not be approving “low  
impact” activities.

DMP notes that protection of species of conservation significance is legislated other than 
in the Mining Act 1978. The regulatory requirements for protection of species remain 
unchanged and it is not appropriate to duplicate them in the Mining Act 1978 or Mining 
Regulations 1981.
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Australian Assoc. 
Consulting 
Archaeologists

The Association is seriously concerned of the lack 
of consideration that cultural heritage sites or places 
may be damaged or destroyed through the proposed 
activities. When compared to Department of Aboriginal 
Affairs Due Diligence Guidelines, these activities 
deemed as 'moderate, significant and  
major disturbance'

DMP considers that where activities are regulated by another agency, DMP may accept 
the Low-Impact Activity notification and direct the proponent to comply with all other 
relevant legislation, such as the Rights in Water and Irrigation Act 1914 and Aboriginal 
Heritage Act 1972. However, DMP’s online lodgement system will allow proponents to 
see where such constraints are in relation to their proposed activities.

Perth Region NRM The Association is seriously concerned of the lack 
of consideration that cultural heritage sites or places 
may be damaged or destroyed through the proposed 
activities. When compared to Department of Aboriginal 
Affairs Due Diligence Guidelines, these activities 
deemed as 'moderate, significant and  
major disturbance'.

Perth Region NRM NRM recommends that proponents should undertake 
a search of the online Aboriginal Heritage Information 
System (AHIS) provided by DAA to determine if there 
is a ‘registered site’ or ‘other heritage place’ within the 
area of impacts. Should a ‘registered site’ or ‘other 
heritage place’ be present within the activity areas DAA 
should be contacted.

Perth Region NRM NRM recommends that the Traditional Owners or 
representative Aboriginal Land Councils of the land of 
proposed activities should be notified of the activities. 
Notification should include location map, a list of 
proposed activities and anticipated start dates for 
activates. A period of 20 working days should be 
provided for the Traditional Owners to respond to the 
notification. This would also allow for Local Aboriginal 
Land Councils to identify if there are any effects to 
sensitive sites that are not in the public record.

This will be covered by the requirement to undertake consultation with affected 
landholders, which is planned to be incorporated into the Low-Impact  
Activity framework.

NOTIFICATION OF LOW IMPACT ACTIVITY COMMENCEMENT AND COMPLETION
Clark Lindbeck & 
Associates

Clark Lindbeck & Associates do not believe notification 
is necessary as any disturbance will be reported in the 
Mining Rehabilitation Fund.

This submission relates to notifying DMP upon completion of the activity. This has been 
considered in the revision of the criteria. Under the Low-Impact Activity framework, 
rehabilitation must be completed within six months.

Notification of completion will be required to avoid enforcement action for apparent 
‘lateness’. DMP is investigating systems to avoid duplication of reporting where possible.
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Amalgamated 
Prospectors and 
Leaseholders 
Association

We have an issue with the requirement of e-lodgement 
as not all small miners own computers or have the 
ability to draw "spatial shapes" on a computer. How 
does DMP intend to cater for such people?

Online lodgement has proven to be effective. The Mining Rehabilitation Fund is  
100% online and Prospectors have demonstrated they are able to meet this 
requirement. As Low-Impact Activity notification will be an automated process, it 
needs to be online so that the automatic checks – for example that it will not intersect 
significant environmental areas – can be undertaken. If an application is required to 
be submitted in hard copy, it will be required to be assessed manually and will not be 
considered a Low-Impact Activity.

DMP will provide support to proponents for submitting spatial data, and is currently 
developing IT software that will allow proponents to create spatial files online. This will be 
available in regional areas.

Lindsay Stockdale Concerns regarding the notion of 'online notification' as 
not all persons have online/ computer accessibility.

Chamber of 
Minerals and 
Energy WA

CME considers the requirement to provide spatial 
details of the planned activity via a shape file may not 
be practical in remote areas. Proponents may choose 
precise access routes when on ground based on 
factors encountered in the field. CME recommends 
spatial files be provided upon completion of LIAA (Low 
Impact Authorised Activities).

Association 
of Mining and 
Exploration 
Companies

The suggestion of a 'set timeframe' of 6 months is too 
restrictive and may be impractical. AMEC recommends 
a timeframe of 12 months to be appropriate.

Prospecting and exploration are generally short-term, transient land uses. The Western 
Australian community expect them to have no lasting environmental impact. DMP 
applies a six month timeframe for Programmes of Work activities to be rehabilitated. This 
will also be applied to activities that meet the criteria of Low-Impact Activities.

Chamber of 
Minerals and 
Energy WA

CME recommends the DMP clarify how long a 
tenement holder will have to complete a LIAA (Low 
Impact Authorised Activities). CME considers an 
appropriate timeframe would be 4 years in line with 
validity for PoW.

A Low-Impact Activity authorisation is proposed to be valid for four years from the date 
of authorisation, consistent with Programmes of Work. The definition being applied to 
Low-Impact Activities is that they are small and short-term, hence are unlikely to result in 
adverse environmental impacts.

Rehabilitation will be required to be complete within six months, which is also consistent 
with Programmes of Work.

Chamber of 
Minerals and 
Energy WA

CME recommends DMP confirm rehabilitation should 
be completed in the standard six month time frame 
required by tenement conditions to ensure consistency.

See previous. The Low-Impact Activity rehabilitation will be required to be complete 
within six months.

DMP notes that as part of introducing risk-based regulation, a review of tenement 
conditions is currently underway and that some current conditions may be replaced with 
deemed conditions in regulations, or guidelines.

Chamber of 
Minerals and 
Energy WA

CME recommends DMP clarify whether a proponent 
can request extensions for rehabilitation consistent with 
tenement conditions.

See previous regarding tenement conditions.

The Low-Impact Activity framework has been designed to allow for short-term,  
transient activities and on the basis that the small disturbances authorised by way of 
Low-Impact Activities will be rehabilitated promptly. The proponent will be able to request 
an extension to rehabilitation timeframes, however a new Low-Impact Activity will not be 
authorised until the previous rehabilitation is completed.
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Department of 
Parks and Wildlife

DPaW recommends that persons be obligated at the 
time of lodging the low impact activities, to report on 
the nature of consultation with affected stakeholders 
e.g. land manger, the issues raised and evidence that 
each was addressed.

Agreed. As outlined previously, the Low-Impact Activity framework is planned to require 
landholder consultation consistent with that required for Programmes of Work.

Department of 
Parks and Wildlife

DPaW questions whether land holder/ manager 
consultation should be included as part of the low 
impact authorised activity requirements (page 10).

See previous.

Department of 
Parks and Wildlife

DPaW strongly recommends that the owner or 
manager of the affected land is notified by the 
applicant at the time of the low impact activities being 
submitted to DMP so that they are able to address any 
irregularities before commencement

See previous.

The Low-Impact Activity framework will automate interagency notifications related to 
Low-Impact Activities.

Department of 
Parks and Wildlife

DPaW is concerned that potential limitations of the 
tenement holders' environmental constraints analysis, 
landholder consultation and on ground planning and 
management will not become evident until after the 
impacts of these limitations have occurred.

In a risk-based regulatory framework, DMP considers that there is a low risk of material 
environmental impact when small, low-impact activities are authorised via an automated 
environmental assessment. The Low-Impact Activity framework will include compliance 
activities by DMP to ensure the system is being implemented appropriately.

DMP notes that Low-Impact Activity criteria will exclude clearing and/or disturbance in 
areas of environmental significance. Activities in such areas will require assessment  
via a PoW.

Department of 
Water

DoW requests written notification of any activities that 
may go beyond those identified as proposed type of 
activities that will be considered low impact activities 
under the framework.

DMP will continue to engage with stakeholders as the Low-Impact Activity regulations 
are developed. The Department of Water is a member of the RER Advisory Panel in 
which reform initiatives are discussed.

Energia Minerals 
Limited

If the proposed self-approval framework is approved, 
Energia Minerals expects rigorous guidelines, 
check sheets, information briefs and some form of 
departmental check to keep holders from making a 
serious mistake or abuse the system.

DMP is developing clear policy, supporting guidance material for the Low-Impact Activity 
framework and will provide briefing sessions.

The Low-Impact Activity framework will include compliance activities by DMP to ensure 
the system is being implemented appropriately.

Lindsay Stockdale Perhaps a simple 'tick the box' type form could be 
adopted to cover the identified criteria of the proposed 
definition of Low Impact Activities.

The Low-Impact Activity framework will rely on spatial lodgement of proposed activities. 
The online system will automatically verify that the proposed activities meet the  
Low-Impact Activity criteria.
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Chamber of 
Minerals and 
Energy WA

CME recommends details of LIAA (Low Impact 
Authorised Activities) are not made publically  
available as the information contained within is  
commercially sensitive.

DMP is currently consulting with stakeholders on the issue of transparency in 
Programmes of Work. The outcome of this consultation will be reflected in the  
Low-Impact Activity framework to protect commercially sensitive information.

Lindsay Stockdale Request that records should not be made publically 
available (at least not immediately) as online notification 
will provide public notification to the actions of each 
tenement which is subject to abuse. Perhaps records 
could be release after a period of 5 years.

See previous.

Energia Minerals 
Limited

Energia Minerals is concerned of the potential abuse 
of its commercially sensitive information through the 
recording of notifications received by DMP and its 
proposal to make all records publically available.

See previous.

Energia Minerals 
Limited

It is unacceptable to be obligated to publish information 
relating to activities as exploration in WA is incredibly 
competitive as this would give competitors an 
advantage in viewing what was recently explored and 
what is planned in the future.

See previous.

Robert Fagan Ultimately DMP should record all notifications received 
in a database and make all records publically available 
- but not immediately.

See previous.

Energia Minerals 
Limited

Energia Minerals feels that it is unacceptable to be 
obligated to publish the location of their exploration 
activities and incur liability for persons being attracted 
to and entering their site.

See previous.

COMPLIANCE MONITORING
Amalgamated 
Prospectors and 
Leaseholders 
Association

We have the view that an increase in compliance is 
well overdue. However, far more effort is required to 
apprehend and prosecute the increasing number of 
rogue operators in the WA Goldfields. 

Currently, inspectors are limited in what they are authorised to do to gather evidence 
which can make it difficult to determine whether unauthorised mining activities have 
occurred. The Mining Legislation Amendment Bill 2015 recently introduced into 
Parliament includes provisions to address inspector powers. Under this proposal, 
inspectors can have a broader range of powers which are comparable with the powers 
of inspectors appointed under other legislation, for example the Mines Safety and 
Inspection Act 1994. This initiative is being progressed separately from the Low-Impact 
Activity framework.

Amalgamated 
Prospectors and 
Leaseholders 
Association

DMP will not take action against illegal mining  
unless specific information can be supplied.  
There is a huge discrepancy in the DMP’s view  
of what is worth investigating.
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Chamber of 
Minerals and 
Energy WA

CME notes that the Paper does not outline the 
compliance process DMP will undertake against 
companies in breach of deemed conditions. CME 
recommends companies who breach deemed 
conditions be issued a warning for first offences and 
the proposed maximum penalty of $150,000 be 
reserved for offences of the highest gravity.

Breach of prescribed requirements related to the Low-Impact Activity framework will 
be a breach of a tenement condition, and will attract the same compliance activities as 
breaches of the current conditions under the Mining Act 1978.

Chamber of 
Minerals and 
Energy WA

CME recommends further guidance on the proposed 
LIAA (Low Impact Authorised Activities) framework on 
how to comply with obligations with particular respect 
to reporting requirements. CME cautions that it would 
be best to review current reporting requirements 
together with industry and other government agencies 
to avoid unnecessary duplication.

DMP will develop risk-based PoW guidelines outlining the expectation of leading practice 
environmental management in the prospecting and exploration industry and including 
guidance on the Low-Impact Activity framework. DMP will continue to liaise with relevant 
stakeholders, including CME, in developing these guidelines.

ATTACHMENT 2 – LIST OF OTHER ENVIRONMENTALLY SENSITIVE LANDS
Association 
of Mining and 
Exploration 
Companies

The proposed list of environmentally sensitive lands 
requires further discussion and consultation.

Agreed. Stakeholder consultation has continued since publication of the April 2015 
discussion paper and will continue as DMP develops draft amendments to the Mining 
Regulations 1981 to implement the Low-Impact Activity framework.

Association 
of Mining and 
Exploration 
Companies

AMEC does not agree with the proposal of listing 
the identified Banded Iron Formation Ranges of 
the Midwest and Goldfields Status Report as 
environmentally sensitive lands and unaware are of any 
robust science supporting this view. 

BIF ranges have been identified as supporting high species diversity. DMP recognises 
that not all BIF ranges are of conservation significance. However, there is a lack of 
baseline survey data to determine the potential for impacts to conservation-significant 
species. Therefore, DMP considers that activities that involve machinery to disturb the 
surface of the land in BIF ranges require environmental impact assessment by way of 
Programmes of Work.

It is agreed that the localities of BIF ranges must be clearly defined, and therefore BIF 
ranges that are to be excluded from the Low-Impact Activity framework will be spatially 
mapped on DMPs website, thus removing the potential for ambiguity.

Association 
of Mining and 
Exploration 
Companies

AMEC also seeks clarity around the rationale for 
the proposed listing of ground water dependent 
ecosystems and designated soil reference sites.

Upon consultation with the Department of Water, DMP has removed groundwater 
dependent ecosystems from the Low-Impact Activity criteria. The spatial dataset was 
not appropriate as an indication of environmental sensitivity.

Soil Reference sites were established across a range of soil types in uncleared locations 
in the South-West Province of WA. The objective of preserving the sites is to provide a 
comparison of what has happened to soil characteristics over time and also how they 
compare with soils under agriculture. The sites are administered by the Department of 
Food and Agriculture WA.
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Clark Lindbeck & 
Associates 

DMP and DPaW must finalise PEC boundaries or 
remove those no longer considered to be acceptable 
as PEC.

Agreed. Areas to be excluded from the Low-Impact Activity framework will be required 
to be agreed Government policy. To allow the Low-Impact Activity framework to be fully 
automated, areas in which Low-Impact Activity are not authorised (e.g. reserves), will 
also be required to be digitally mapped by Government.

Department of 
Water

To achieve consistency between the Framework 
and the Agreement, it is suggested that the "Bed 
and banks of watercourses and wetlands" should 
be included in Attachment 1 of the Framework as 
environmentally sensitive lands. Therefore low impact 
activities would not be authorised for any part of the 
bed and banks of a watercourse or wetland and not 
just those with vegetation.

DMP notes that the Rights in Water and Irrigation Act 1914 (RIWI Act) requires a permit 
to interfere with bed and banks of watercourses for mining-related activities only where 
those activities involve the taking or diverting of water. The Low-Impact Activities criteria 
will not include taking or diverting of water, and will advise proponents that compliance 
with other legislation continues to apply, such as the RIWI Act.

The Low-Impact Activity framework considers disturbance to watercourses/wetlands in 
three main ways:

1. Firstly, Low-Impact Activities that involve clearing of native vegetation will not 
be authorised in the bioregions described in clause 4 of Schedule 1 of the 
Environmental Protection (Clearing of Native Vegetation) Regulations 2004.

2. Secondly, significant watercourses in Wild Rivers areas will be excluded from the  
Low-Impact Activity framework, regardless of whether the activity involves clearing 
of native vegetation or not.

3. Lastly, prescribed requirements will require low-impact activities to be conducted in a 
way that avoids or minimises direct or indirect disturbance to riparian vegetation and 
does not affect water quality or flows.

Wildflower Society The Society recommends the following categories  
also be included in the List of Environmentally  
Sensitive Lands:
•	 Lands containing recorded populations of 

threatened and priority flora and fauna recognised 
by the DPaW;

•	 Tenements that have been relinquished for their 
recognised conservation significance; and

•	 Pastoral leases purchased by DPaW for 
conservation but are yet to be vested in 
conservation estate.

DMP has consulted with stakeholders, including DPaW, on the appropriateness of 
“reserve” lands to be excluded from the Low-Impact Activity framework. As a result 
of these discussions, DMP proposes that the regulations will stipulate that low-impact 
activities will not be authorised in the following:
•	 lands that are managed under the Conservation and Land Management Act 1984 

and vested in the Conservation Commission of Western Australia or the Marine Parks 
and Reserves Authority, and/or

•	 lands registered on Tengraph that have been endorsed by Government to be 
reserved for purposes including nature conservation.

Records of species of conservation significance will be able to be viewed on the  
Low-Impact Activity online lodgement system so that proponents can ensure that 
their activities do not impact them. DMP will ensure the online lodgement system also 
advises proponents that Low-Impact Activity authorisation does not exempt them 
from compliance with other relevant legislative requirements, such as protection of 
conservation significant species.
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Association 
of Mining and 
Exploration 
Companies

It would be more convenient if all the information 
and criteria to comply with low impact activities 
was in a central portal for ease of reference as the 
various listings in Attachment 2 add a further layer of 
complication.

Agreed. DMP is developing an online system to support the Low-Impact Activities 
framework. This will provide GIS mapping and analysis functions to assist proponents to 
submit notifications and assist DMP officers to conduct compliance activities.

FEES

The introduction of assessment fees was outside the scope of the April 2015 discussion paper.  
However, some submissions raised concerns with fees. These are captured below.
Association 
of Mining and 
Exploration 
Companies

AMEC recommends that any such (above noted) 
notification of Exploration Activity is exempt from any 
assessment fee effective from 1 July 2015

It has been recently announced that consideration of introducing assessment fees for 
Programmes of Work and Mining Proposals has been deferred until passage of the 
Mining Legislation Amendment Bill 2015.

Amalgamated 
Prospectors and 
Leaseholders 
Association

We enter the “Low Impact” discussion on the basis 
and understanding from its members that no fees 
be applied to any type of prospecting or mining 
environmental application or assessment process

The assessment fees interim exemption is beyond the scope of the April 2015 
discussion paper and does not affect the development of the Low-Impact Activity 
criteria.

Amalgamated 
Prospectors and 
Leaseholders 
Association

“Low Impact Definitions” should have been formulated 
in tandem with the framework to introduce a “user 
pays” fee structure and not simply left until that was 
finalised.

See previous.

Amalgamated 
Prospectors and 
Leaseholders 
Association

We insist that the section of Mining Act which 
stipulates “payment of the prescribed fee” for 
environmental assessment be removed from the WA 
Mining Regulations and the WA Mining Act, as the 
introduction of this wording was introduced without 
oversight by industry bodies

See previous.
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DEFINITIONS

Clearing  as defined in section 51A of the Environmental Protection Act 1986. 

Confined Aquifer an aquifer that is separated by an impermeable layer from any other aquifer.

Disturbance  using machinery to disturb the surface of the land

Future Act  an act done after 1 January 1994 that may affect native title rights or interests  
   e.g. by extinguishment or by creating interests that are inconsistent with the  
   existence or exercise of native title rights and interests. 
   See https://www.dpc.wa.gov.au/lantu/FutureActs/Pages/Default.aspx  
   for more information.

LIA   Low-Impact Activity

Native vegetation as defined in section 51A of the Environmental Protection Act 1986.
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BACKGROUND

The Reforming Environmental Regulation (RER) program has been underway at the Department of Mines 
and Petroleum (DMP) since 2012. A key component of the RER program is to revise the Mining Act 1978 
(the Act) and the Mining Regulations 1981 to implement the principles of best-practice environmental 
regulation for the mining industry, including the principles of risk-based regulation.

Consistently with a risk-based approach, proposed amendments to the Act being considered by the 
Western Australian Parliament will enable some activities to be exempt from the requirement for assessment 
and approval by staff at DMP. Instead, activities that are considered to be of low impact to the environment 
will be authorised by way of an automated system.

A discussion paper titled “Proposed low impact authorised activities framework for prospecting and 
exploration under amendments to the Mining Act 1978” was published in April 2015. The paper outlined 
suggested definitions of Low-Impact Activities and proposed environmental standards to be applied to the 
activities.

Many detailed and varied submissions on the discussion paper were received by DMP. These were 
considered and discussed further with key stakeholders, resulting in a revised suite of criteria. The proposed 
size of area to be authorised as a Low-Impact Activity attracted varied opinions from stakeholders. Most 
stakeholders supported a threshold of up to five hectares, however some industry sectors remain of the 
view that up to ten hectares is appropriate. This will be considered further as we continue stakeholder 
engagement during development of regulations.

Much of the stakeholder feedback has sought information on the detail of what will be in regulations. 
Therefore DMP will commence drafting regulations based on the information contained in this draft policy 
paper. There will be ongoing stakeholder engagement during this process, including a public comment 
period on the drafted regulations.

DMP’s objective is to develop a system to implement the Low-Impact Activities framework. 
The system will ensure:

•	 Criteria for low-impact prospecting and exploration activities are clearly defined;
•	 Tools are in place to support the online system; and
•	 Prospecting and exploration activities that are authorised under the Low-Impact Activity framework 

are managed so as to avoid ongoing impacts to the environment.

PURPOSE

There are three main purposes of this document:

1. to present DMP’s policy position on the framework for Low-Impact Activities for prospecting and 
exploration as at December 2015. Regulations will be drafted on this basis, supported by effective 
stakeholder engagement.

2. to introduce the steps involved for proponents to use the Low-Impact Activity framework for prospecting 
and exploration activities; and

3. list the criteria proposed to apply to Low-Impact Activities and explain why the criteria were chosen.

A conceptual flow diagram for the process of notification, conducting Low-Impact Activities and closing out 
those activities is shown in Figure 1.

Please note that this framework does not remove the Prospecting License and Exploration License holder’s 
requirement to seek excess tonnage approval, under sections 48(c) and 66(c) of the Act.

DRAFT
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FIGURE 1. CONCEPTUAL FLOW DIAGRAM

Low Impact Activity Authorisation Framework for Prospecting and Exploration

Application completed and 
submitted by Proponent

Tenement Holder authorises 
activity on tenement

Automatic screening by 
LIA/PoW system

NoIs this a LIA application

Accept notification Other divisions/agencies notified
(eg. RSD, GSWA, DoW, DPaW, DER, DAA)LIA Identification #

Application closed/ 
withdrawn by applicant

Amended by 
Proponent to be a LIA

PoW

Activity completed by 
Proponent

Rehabilitation completed by 
Proponent

END
Close LIA (automated)

Proponent notifies DMP 
rehabilitation completed (online)

DMP assist with online lodgement if required.
Tenement holder authority required.

Application contains:
•	 Polygon/envelope of area – spatial location
•	 Select activity types – tick boxes
•	 Previous Low Impact Activity (LIA) 

rehabilitation complete
•	 Consultation with land users complete – tick box

System provides live feedback to proponent 
whether application meets criteria:
•	 Localities
•	 Size < 5 ha
•	 Activity = prospecting/exploration

•	 LIA ID# issued to tenement holder listing 
legislation, copy of notification

•	 LIA is recorded in DMP system
•	 Other divisions/agencies notified  

(eg. RSD, GSWA, DoW, DPaW, DER, DAA)

•	 Provide “actual” disturbance polygon
•	 Provide rehabilitation date
•	 Confirm compliance

If application is not a LIA, application will revert 
to a programme of work (PoW) application

D
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LIA authorisation is valid for 4 years from 
the date of authorisation, or expiry of 
tenement, whichever is sooner

DMP closes LIA

Action Participant

Decision

RSD – Resources Safety Division (Department of Mines and Petroleum)
GSWA – Geological Survey of Western Australia (Department of Mines and Petroleum)
DoW – Department of Water
DPaW – Department of Parks and Wildlife
DER – Department of Environmental Regulation
DAA – Department of Aboriginal Affairs

Terminator

Rehabiliation needs to be completed within 
6 months of the authorisation as per the 
approved mine closure plan (if applicable) or  
as per prescribed requirements in legislations
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PROJECT SAFETY

Authorisation of a Low-Impact Activity under the Act will not affect the proponent’s obligation to comply with 
any other applicable legislation.

The Low-Impact Activity framework under the Act will recognise the low risk of environmental harm from 
certain prospecting and exploration activities. Safety and health risks in the resources industry are regulated 
by DMP’s Resources Safety Division under the Mines Safety Inspection Act 1994.

Even if a Low-Impact Activity authorisation has been obtained for an activity, it may still require assessment 
under the Mines Safety Inspection Act 1994. For example, the Mines Safety Inspection Act 1994 requires a 
project management plan for any development work involving underground operations. Therefore working 
an historic shaft may be authorised (from an environmental impact perspective) as a Low-Impact Activity, 
but will require assessment for safety management.

EXCESS PRESCRIBED LIMIT APPROVALS (EXCESS TONNAGE)

DMP considers prospecting and exploration to be low risk future acts and assesses exploration and 
prospecting tenure applications under the expedited future act procedure which is outlined in the Native 
Title Act 1993.

The Mining Act 1978 (sections 48(c) and 66(c)) authorises the holder of a Prospecting Licence and 
Exploration Licence, respectively, to

“excavate, extract or remove, subject to any conditions imposed under section 24, 24A or 25, 
from such land, earth, soil, rock, stone, fluid or mineral bearing substances in such amount, in 
total during the period for which the licence remains in force, as does not exceed the prescribed 
limit, or in such greater amount as the Minister may, in any case, approve in writing.”

The Mining Regulations 1981 prescribe the limit of material that may be removed from a Prospecting 
Licence to be 500 tonnes and Exploration Licence 1,000 tonnes.

DMP is currently reviewing its policy regarding prescribed limits as a component of the overarching 
risk-based regulatory framework. Several projects that are underway to implement DMPs Reforming 
Environmental Regulation Program are influenced by DMPs excess tonnage policies and processes.  
The Low-Impact Activity framework for prospecting and exploration is one such project.

The criteria contained in this draft policy postion paper do not consider excess tonnage. As such, 
Prospecting Licence and Exploration Licence holders will still require an approval to exceed the prescribed 
tonnage limits.

COMPLIANCE ACTIVITIES

The Low-Impact Activities framework is designed to be fully automated and does not involve formal 
assessment of activities by DMP officers. Therefore, to ensure that environmental impacts are minimised, 
there will be a strong emphasis by DMP on compliance activities.

The Environment Division of DMP conducts audits and inspections of mining activities throughout the State, 
including prospecting and exploration activities. This compliance activity will be enhanced to incorporate 
checks of activities that are authorised through Low-Impact notifications. Therefore it is important that 
tenement holders and persons operating with Low-Impact authorisations keep records to demonstrate that 
activities are compliant with the low impact obligations and commitments.

DRAFT
DRAFT
DRAFT
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PENALTIES

Obligations related to Low-Impact Activities will be written into Mining Regulations, becoming prescribed 
requirements. It will be a deemed condition of all mining tenements that Low-Impact Activities are carried 
out in accordance with those requirements. Non-compliance with that condition may lead to tenement 
forfeiture or penalties in lieu of forfeiture.

LOW-IMPACT ACTIVITIES CRITERIA

Following consideration of the submissions that were received on the April 2015 discussion paper,  
DMP revised the criteria proposed to be applied to Low-Impact activities.

Criteria are in three groups: localities, activities and obligations on how the activities must be conducted. 
DMPs revision of the criteria and the outcomes of that review, are provided in Table 1 to Table 3.

DRAFT
DRAFT
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1. Locality as published 
in April 2015 Discussion 
Paper

2. Discussion 3. Revised Locality 4. GIS 
Layer 
Exists

Any granted tenements under 
the Mining Act 1978 with the 
following exclusions:

Any granted tenements under 
the Mining Act 1978 with the 
following exclusions:

EXCLUDED AREAS – ENVIRONMENTALLY SENSITIVE AREAS
Where the proposed activities1 
are wholly or partially within 
Environmentally Sensitive Areas 
as declared by the Minister 
for Environment under section 
51B of the Environmental 
Protection Act 1986 and 
referred to in Regulation 6 of 
the Environmental Protection 
(Clearing of Native Vegetation) 
Regulations 2004.

Regulation 6 of the Environmental 
Protection (Clearing of Native Vegetation) 
Regulations 2004 expired on 8 April 
2005 by operation of the Environmental 
Protection Amendment Act 2003 s.110(4)
(b). Environmentally Sensitive  Areas 
(ESA) are described in Western Australian 
Government Gazette No.55 Environmental 
Protection (Environmentally Sensitive 
Areas) Notice 2005.

Mineral exploration activities are not 
currently exempt from the requirement 
for a clearing  permit  in an ESA (refer 
to section 51C of the Environmental 
Protection Act 1986). It is appropriate 
that potential impacts associated with 
disturbance  in ESA continue to be 
assessed by way of Programmes of Work.

DMP notes that mapping of rare flora 
as described in clause 4(1) (d) of 
Environmental Protection (Environmentally 
Sensitive Areas) Notice 2005 is not 
complete, as it is impracticable to survey 
the entire State to locate rare flora. This 
is recognised under clause 5 of the same 
Notice. For the purposes of Low-Impact 
Activities, DMP will use ESA mapping  
(as provided by Department of 
Environment Regulation).

Where the proposed activities 
are wholly or partially within 
Environmentally Sensitive Areas 
as declared by the Minister for 
Environment under section 51B 
of the Environmental Protection 
Act 1986, regardless of 
whether the activity involves 
clearing of native vegetation  
or not.

Yes

EXCLUDED AREAS – SCHEDULE 1 NON-PERMITTED AREAS
Where the proposed activities 
are wholly or partially 
within non-permitted areas 
as described in Clause 
4 of Schedule 1 of the 
Environmental Protection 
(Clearing of Native Vegetation) 
Regulations 2004.

Sub-clauses under clause 4(1) 
are listed below.

DMP assessed the categories of non- 
permitted areas to determine whether they 
align with current Government positions 
and policies and to determine whether 
spatial data are available.

Where the proposed activities 
are wholly or partially within:

TABLE 1. LOCALITIES FOR LOW-IMPACT ACTIVITIES

1. this refers to the specific area in which the Low-Impact Activity is proposed, not the tenement boundary (unless the two are one and the same)

DRAFT
DRAFT
DRAFT
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TABLE 1. LOCALITIES FOR LOW-IMPACT ACTIVITIES (cont.)

DRAFT
DRAFT

1. Locality as published 
in April 2015 Discussion 
Paper

2. Discussion 3. Revised Locality 4. GIS 
Layer 
Exists

(a) one of the following 
bioregions or part bioregions:
(i) Avon Wheatbelt;
(ii) Esperance;
(iii) Geraldton Sandplains;
(iv) Jarrah Forest;
(v) Mallee;
(vi) Swan Coastal Plain; 
(vii) Warren;
(viii) Yalgoo (to the extent of the 

intensive land use zone);

Esperance bioregion has been corrected 
to Esperance Plains. The terms “bioregion” 
and “intensive land use zone” are as 
per the definitions in regulation 3 of the 
Environmental Protection (Clearing of 
Native Vegetation) Regulations 2004.

These bioregions are consistent with 
the south-west botanical province, 
which supports biodiversity hot spots. 
Native vegetation clearing within these 
areas warrants environmental impact 
assessment by an environmental officer.

(a) One of the following 
bioregions or part bioregions:
(i) Avon Wheatbelt;
(ii) Esperance Plains;
(iii) Geraldton Sandplains;
(iv) Jarrah Forest;
(v) Mallee;
(vi) Swan Coastal Plain; 
(vii) Warren;
(viii) Yalgoo (to the extent of the 

intensive land use zone);

if the activity involves clearing 
of native vegetation.

Yes

(b) alienated land as defined 
in section 3(1) of the Land 
Administration Act 1997;

Water and Rivers Commission (WRC) 
Estate is comprised of freehold land 
held by the Department of Water (or its 
predecessor) and lands reserved under 
the Land Administration Act 1997. In 
order to safeguard water resources and 
related infrastructure, it is appropriate that 
activities in these areas continue to be 
assessed through Programmes of Work.

On freehold land other than that held by 
Department of Water (or its predecessor), 
Low-Impact Activities will be authorised 
if the activities do not require clearing 
of native vegetation. The risk of 
environmental impacts resulting from 
prospecting and exploration activities 
on freehold land that is devoid of native 
vegetation, such as in the agricultural 
districts, is considered extremely low.

•	 Alienated land as defined 
in section 3(1) of the Land 
Administration Act 1997 
and held by Department of 
Water, whether the activity 
involves clearing of native 
vegetation or not.

•	 Alienated land as defined 
in section 3(1) of the Land 
Administration Act 1997 if 
the activity involves clearing 
of native vegetation.

Yes

(c) a townsite as defined 
in section 3(1) of the Land 
Administration Act 1997 that  
is occupied;

Prospecting or exploration activities 
involving machinery to disturb the surface 
of the land pose a risk of damage to town 
infrastructure and potential environmental 
impacts if not assessed.

A townsite as defined in 
section 3(1) of the Land 
Administration Act 1997 that is 
occupied, whether the activity 
involves clearing of native 
vegetation or not.

Partial*

(d) a conservation area as 
defined in Schedule 5 clause 2 
to the Act;

The definition of conservation area 
in Schedule 5 of the Environmental 
Protection Act 1986 is open to 
interpretation, and as a result is potentially 
broad. It includes reserves (as per the 
meaning in the Conservation and Land 
Management Act 1984) as well as “any 
other land or waters reserved, protected or 
managed for the purpose of, or purposes 
including, nature conservation;”

To overcome the potential for ambiguity, 
DMP has defined conservation areas for 
the purpose of Low-Impact Activities.

If the activity involves 
clearing of native vegetation, 
conservation areas that:
•	 are managed under the 

Conservation and Land 
Management Act 1984 and 
vested in the Conservation 
Commission of Western 
Australia or the Marine Parks 
and Reserves Authority; or

•	 have been endorsed by 
Government to be reserved 
for purposes including nature 
conservation, and registered 
as such on Tengraph.

Partial*
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TABLE 1. LOCALITIES FOR LOW-IMPACT ACTIVITIES (cont.)

1. Locality as published 
in April 2015 Discussion 
Paper

2. Discussion 3. Revised Locality 4. GIS 
Layer 
Exists

(e) Crown land reserved under 
the Land Administration Act 
1997 the care and control of 
which is placed with the Water 
and Rivers Commission under 
that Act or section 32 of the 
Waterways Conservation  
Act 1976;

These areas make up part of the lands 
colloquially known as Water and Rivers 
Commission  (WRC) Estate and are 
managed by the Department of Water 
for the purposes of protecting significant 
water sources. The other part of WRC 
Estate is freehold land held by the 
Department of Water.

Crown land reserved under 
the Land Administration Act 
1997 the care and control of 
which is placed with the Water 
and Rivers Commission under 
that Act or section 32 of the 
Waterways Conservation Act 
1976, whether the activity 
involves clearing of native 
vegetation or not.

Yes

(f) a water supply area; These are defined in clause 1 of Schedule 
1 of the Environmental Protection (Clearing 
of Native Vegetation) Regulations 2004 
and referred to as public drinking water 
source areas (PDWSA) in the Schedule 1 
non- permitted areas GIS layer published  
by Department of Environment Regulation. 
PDWSA are made up of three priority 
classifications: P1 to P3, with P1 being 
the highest sensitivity. There are further 
protection zones within PDWSA to protect 
wellheads and reservoirs. The potential 
risk to critical water infrastructure and/
or water quality requires assessment via 
Programmes of Work.

A water supply area as 
mapped by Department of 
Water, whether the activity 
involves clearing of native 
vegetation or not.

Yes

(g) an area covered by the 
riparian vegetation of a wetland 
or watercourse;

This has been removed from the “Locality” 
criteria for the following reasons:
•	 Consultation with stakeholders 

has highlighted that disturbance to 
wetlands and watercourses can result 
in environmental impacts regardless 
of whether it involves clearing of 
native vegetation or not. For example, 
environmental factors such as water 
quality, sediment structure and biota 
can be detrimentally affected by 
ground disturbance such as excavation 
and mechanised drilling. This will be 
addressed via prescribed requirements 
controlling the way in which a  
Low-Impact Activity can be conducted  
(refer to Table 3).

•	 Riparian vegetation, wetlands and 
watercourses spatial mapping across 
Western Australia is incomplete/ 
inaccurate, hence it cannot be used for 
automatic screening for Low-Impact 
Activities. Prescribed requirements in 
regulations will prohibit disturbance to 
riparian vegetation, with the definition of 
“riparian vegetation” as per regulation 3 
of the Environmental Protection (Clearing 
of Native Vegetation) Regulations 2004.

Removed. See Table 3. 
Prescribed requirements in 
regulations for Low-Impact 
Activities will prohibit directly 
or indirectly disturbing riparian 
vegetation. Riparian vegetation 
is as defined in regulation 3 of 
the Environmental Protection 
(Clearing of Native Vegetation) 
Regulations 2004.

Wetlands  
- Yes

Watercourse  
- No

DRAFT
DRAFT
DRAFT
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TABLE 1. LOCALITIES FOR LOW-IMPACT ACTIVITIES (cont.)
1. Locality as published 
in April 2015 Discussion 
Paper

2. Discussion 3. Revised Locality 4. GIS 
Layer 
Exists

(h) the area extending 2 km 
inland from the high water 
mark of the coastline of 
Western Australia;

The coastal zone often supports high 
biodiversity and hence is sensitive to 
disturbance. Assessment of prospecting 
and exploration activities should occur by 
way of Programmes of Work, hence it will 
be excluded from the Low-Impact Activity 
framework.

The area extending 2 km inland 
from the high water mark of the 
coastline of Western Australia, 
whether the activity involves 
clearing of native vegetation  
or not.

Yes

(i) an environmentally  
sensitive area;

Removed duplication. See Excluded areas - 
Environmentally Sensitive Areas

(j) an area known as a “priority 
one area” as described in “Wild 
Rivers of Western Australia” 
(1999) published by the Water 
and Rivers Commission, Perth;

Priority 1 and Priority 2 Wild Rivers areas 
are considered as high value water 
dependent ecosystems. Assessment of 
prospecting and exploration activities 
should occur by way of Programmes 
of Work, hence these localities will be 
excluded from the Low-Impact  
Activities framework.

Department of Water (DoW) advise that 
Water Note 37 is a suitable published 
reference for these localities, and advised 
that the Upper Yule has been downgraded 
and is no longer a Wild River.

An area known as a “Priority 
1” or “Priority 2” area as 
described in “Wild Rivers of 
Western Australia” Water Note 
37 (2009) published by the 
Department of Water, Perth, 
whether the activity involves 
clearing of native vegetation  
or not.

Yes

(k) an area known as a “Red 
Book area” as described in –
(i) “Conservation Reserves for 

Western Australia. Systems 
4, 8, 9, 10, 11, 12.” (1975);

(ii) “Conservation Reserves for 
Western Australia. Systems 
1, 2, 3, 5.” (1976); 

(iii) “Conservation Reserves for 
Western Australia. System 
7.” (1980); or

(iv) “Conservation Reserves 
for Western Australia. The 
Darling System — System 
6. Part I: General Principles 
and Recommendations and 
Part II: Recommendations 
for Specific Localities. 
Report 13.” (1983),

published by the Department 
of Conservation and 
Environment, Perth and the 
“Red Book Status Report. 
On the implementation of 
Conservation Reserves for 
WA as recommended by the 
Environmental Protection 
Authority. Report 15” (1993) 
published by the Environmental 
Protection Authority, Perth.

Although the recommendations of the Red 
Books were accepted by Governments 
of the time, some Red Book Areas have 
become formal reserves, while others have 
not. The Department of Parks and Wildlife 
are responsible for administering the Red 
Book recommendations.

Red Book areas cover approximately  
17% of WA, equating to around 42 M ha. 
Over 21 M ha of Red Book areas do not 
overlap with other categories of Schedule 
1 non-permitted areas i.e. they are not 
reserves (formal or informal) or ESAs.

The risk of environmental impacts 
from activities that meet the criteria of 
Low-Impact is considered very low. 
The tenement holder will continue to 
be required to comply with tenement 
conditions, which can address 
environmental management requirements 
that are specific to the environmental 
sensitivity of the area.

Removed. Yes

DRAFT
DRAFT
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TABLE 1. LOCALITIES FOR LOW-IMPACT ACTIVITIES (cont.)

DRAFT
DRAFT
DRAFT

1. Locality as published 
in April 2015 Discussion 
Paper

2. Discussion 3. Revised Locality 4. GIS 
Layer 
Exists

EXCLUDED AREAS – OTHER AREAS OF ENVIRONMENTAL SIGNIFICANCE

Priority ecological communities 
as recognised by the 
Department of Parks  
and Wildlife

The environmental impact of disturbance 
to priority ecological communities (PEC) 
is taken into account during assessment 
of Programmes of Work to ensure a 
proposal does not pose a risk of elevating 
the conservation status to Threatened 
Ecological Community (TEC). It would 
be inappropriate to apply a notification 
system in such areas. In the event that 
further information (such as biological 
surveys) shows that no PEC are present,  
or to support  a PEC community being de-
listed, the Low- Impact Activity framework 
could apply.

Priority ecological communities 
as recognised by the 
Department of Parks and 
Wildlife, whether the activity 
involves clearing of native 
vegetation or not.

Yes

Land held under conservation 
covenants as referred to in 
section 30B(2) of the Soil and 
Land Conservation Act 1945

Department of Parks and Wildlife advised 
that conservation covenants have no 
effect on other legislation.

Removed

Identified Banded Iron 
Formation Ranges of the 
Midwest and Goldfields

– Interim Status Report – 
(Department of Environment 
and Conservation, 2007)

DMP recognises that not all banded iron 
formation ranges are of conservation 
significance, however much of the BIF is 
as yet un-surveyed. Hence prospecting 
and exploration activities proposed on 
BIF ranges will continue to be assessed 
by way of Programmes of Work. The BIF 
ranges to be excluded from the Low-
Impact Activity framework are currently 
described in Table 1 and Map 1 of the 
referenced report.

Identified Banded Iron 
Formation Ranges of the 
Midwest and Goldfields 

– Interim Status Report – 
(Department of Environment 
and Conservation, 2007), 
whether the activity involves 
clearing of native vegetation  
or not.

Yes

Locations of remnant rainforest 
in northern WA as cited 
in the “Kimberley Science 
and Conservation Strategy” 
(Department of Environment 
and Conservation, 2011).

It is appropriate that prospecting and 
exploration activities in these localities 
continue to be assessed by way of 
Programmes of Work.

Locations of remnant rainforest 
in northern WA as cited 
in the “Kimberley Science 
and Conservation Strategy” 
(Department of Environment 
and Conservation, 2011), 
whether the activity involves 
clearing of native vegetation  
or not.

Yes

Locations of mangrove  
protection areas/habitats 
– Environmental Protection 
Authority Guidance Statement 
No 1 “Protection of Tropical 
Arid Zone Mangroves across 
the Pilbara”, (Environmental 
Protection Authority, 2001).

These are likely to largely fall within 
the 2km of the WA coastline, which is 
excluded from the Low-Impact Activity 
system.

Locations of mangrove 
protection areas/habitats 
– Environmental Protection 
Authority Guidance Statement 
No 1 “Protection of Tropical 
Arid Zone Mangroves across 
the Pilbara”, (Environmental 
Protection Authority, 2001), 
whether the activity involves 
clearing of native vegetation  
or not.

Yes

Designated wild river 
catchment areas as recognised 
by the Department of Water.

Consolidated in the modified locality 
described above (see item (j) under the 
heading Schedule 1 non-permitted areas).

Removed. Yes
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TABLE 1. LOCALITIES FOR LOW-IMPACT ACTIVITIES (cont.)

DRAFT
DRAFT

1. Locality as published 
in April 2015 Discussion 
Paper

2. Discussion 3. Revised Locality 4. GIS 
Layer 
Exists

Designated geo-heritage sites 
registered in the Department of 
Mines and Petroleum  
geo-heritage database.

Geoheritage sites are defined as 
“Geological features of the Earth that 
are considered to be unique and of 
outstanding value within Western Australia 
and to have significant scientific and 
educational values”.

It is appropriate that prospecting and 
exploration activities in these localities 
conitinue to be assessed by way of 
Programmes of Work.

Designated geo-heritage sites 
registered in the Department of 
Mines and Petroleum  
geo-heritage database, 
whether the activity involves 
clearing of native vegetation  
or not.

Yes

Ground water dependent 
ecosystems as described 
in the National Atlas of 
Groundwater dependent 
ecosystems.

The National Atlas of Groundwater 
Dependent Ecosystems (GDE) was 
developed using a combination of aerial 
imagery and estimated locations of known 
wetlands. The Department of Water 
advised that the dataset is therefore 
too coarse to be useful for automated 
screening for Low-Impact Activities 
and is not considered an indication 
of environmental sensitivity. Following 
consultation with the Department of Water, 
this criterion has been removed.

Removed. Yes

Designated soil reference sites 
as cited in “Reference Soils of 
South West Australia” (2004), 
Australian Society of Soil 
Science, WA Branch.  
CSIRO Publishing.

These sites represent a snap-shot of 
the condition of soils under undisturbed 
native vegetation. These provide an 
opportunity for comparison of soils in their 
“original” condition with similar soils under 
agriculture and other disturbance types.

These localities are mapped as points. 
As recommended by Department of 
Agriculture and Food, a 100 m buffer has 
been applied to the data points to screen 
Low-Impact Activities.

Designated soil reference sites 
as cited in “Reference Soils of 
South West Australia” (2004), 
Australian Society of Soil 
Science, WA Branch. CSIRO 
Publishing, whether the activity 
involves clearing of native 
vegetation or not.

Yes

It is inappropriate that prospecting and 
exploration activities that involve clearing 
of native vegetation be conducted without 
assessment by an environmental officer 
in areas that have been set aside under 
environmental approval conditions.

DMP is liaising with the Department of 
Environment Regulation and Office of the 
Environmental Protection Authority (EPA) 
to include spatial data from the offsets 
register in the automated screening from 
Low-Impact Activities.

NEW

Lands registered in 
the Western Australian 
Environmental Offsets Register.

Whether the activity involves 
clearing of native vegetation  
or not.

Yes

Environmental Protection Bulletin No. 16 
addresses the issue of minor or preliminary 
works that may be authorised while a 
project is under assessment by the EPA. 
Under section 41A(3) of the Environmental 
Protection Act 1986, prospecting and 
exploration activities in areas that are 
being assessed by the EPA under Part IV 
of the Environmental Protection Act 1986 
require the EPA’s consent.

NEW

Areas that comprise part 
of a proposal that is under 
assessment under Part IV of 
the Environmental Protection 
Act 1986 whether the activity 
involves clearing of native 
vegetation or not.

Yes

Partial* – DMP is liaising with custodians of the data to ensure it is suitable for use to screen Low-Impact Activities.
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TABLE 2. TYPES OF ACTIVITIES

The types of activities listed in Column 3 of Table 2, as well as the rehabilitation required, are proposed to be 
prescribed in regulations as Low-Impact Activities.

DRAFT
DRAFT
DRAFT

1. Draft Types of Activities 
as published in April 2015 
Discussion Paper

2. Discussion 3. Revised Types  
of Activities

Five hectares per tenement is the disturbance limit 
for a Low-Impact Activity.

The five hectares may be for the purposes of any 
of the prospecting and/or exploration activities 
listed in column 3 of this table.

Activities using machinery 
to disturb the surface of the 
land for the purposes of, or in 
preparation for prospecting or 
mineral exploration as listed below. 
Note that these must be read in 
conjunction with the obligations 
outlined in Table 3.

i) Exploration or prospecting 
activities that involve no clearing of 
native vegetation.

This wording was ambiguous. The Low-Impact 
Activity framework is to apply to activities that 
would otherwise be subject to a Programme of 
Work. The wording in this clause did not explain 
that Programmes of Work are currently required 
for activities that involve ground disturbance with 
machinery, regardless of whether they involve 
clearing of native vegetation.

Removed.

ii) Driving vehicles or using 
other mechanised equipment 
through vegetation that is not 
along existing tracks: including 
reconnaissance in light vehicles.

Unless the activities result in ground disturbance 
or clearing of native vegetation as defined in the 
Environmental Protection Act 1986 (refer to  
s. 51A), they would not require authorisation 
under the Mining Act 1978.

Removed.

iii) Exploration drilling if –
•	 drill pads do not exceed 

20 metres by 20 metres in 
dimension

•	 the drilling is along lines that are 
in a grid pattern and density of 
the grid is no greater than 100 
metres x 100 metres

•	 the drilling is along lines that 
are not in a grid pattern and the 
lines are at least 100 metres 
apart at their closest point;

Drilling for any purpose related to prospecting or 
exploration will be authorised e.g. including for 
mineral exploration, hydrogeological studies, and 
waste characterisation.

Prescription on drilling density in the original 
clause has been removed, as it is unlikely 
that drilling activities will have a long-
term environmental impact in areas of low 
environmental sensitivity if they are conducted 
and rehabilitated within six months.

The Low Impact Notification system will provide 
a link to “Guidelines for the protection of surface 
and groundwater resources during exploration 
drilling” (November 2002) if the activity is 
hydrogeological drilling or involves disturbance 
at depth within a sedimentary basin (high risk of 
confined aquifers being intersected).

Exploration drilling for the 
purposes of prospecting  
or exploration.

Note that other legislative 
requirements may apply eg Rights 
in Water and Irrigation Act 1914.

iv) Clearing for construction of 
temporary access tracks (of no 
more than four metres in width) for 
the purpose of drilling described 
in (iii) above, consistent with the 
duration of the activity.

The prescription on track width in the original 
clause has been removed as the environmental 
impacts will be adequately regulated via the 
overarching disturbance limit on  
Low-Impact Activities.

If driving through vegetation results in clearing, 
eg repeated use of the same off-road route, 
such activity is considered clearing of temporary 
access tracks.

Constructing temporary tracks, 
consistent with the duration of the 
authorised activity.
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TABLE 2. TYPES OF ACTIVITIES (cont.)

DRAFT
DRAFT

1. Draft Types of Activities 
as published in April 2015 
Discussion Paper

2. Discussion 3. Revised Types  
of Activities

v) Clearing for construction of a 
temporary access track (of no 
more than four metres in width) 
if there is at least 100 metres 
between that access track and 
any other access track consistent 
with the duration of the activity;

See previous. Removed.

vi) Scrape and detect operation 
where the total area cleared per 
tenement for the purpose of the 
operation is less than two hectares 
at any one time (excluding any 
area that has been rehabilitated in 
accordance with the requirements 
imposed by or under the Mining 
Act 1978);

The total disturbance authorised by way of a Low-
Impact Activity for prospecting and exploration 
is five hectares. The potential for environmental 
impacts increases when disturbance involves 
excavation (such as in scrape and detect 
operations). Therefore, no more than two hectares 
of scrape and detect activities may be open 
at any one time. See also Table 3 Obligations 
regarding  preventing harm to fauna.

Scrape and detect operation of no 
more than two hectares open at 
any one time.

vii) Excavation (including 
costeaning, soil sample, soil 
investigations, shafts) for the 
purpose of exploration sampling 
where:
•	 excavation is at a rate less than 

20m3 per hectare and
•	 each excavation is at least 

100 metres from any other 
excavation at their closest point;

Prescription on density of disturbance (i.e. 
100 m from another excavation) in the original 
clause has been removed. The Amalgamated 
Prospectors and Leaseholders Association point 
out that ventilation shafts are required adjacent to 
“working shafts”, hence drill holes can’t always be 
spaced widely.

The reference to tonnage rate limit in the original 
clause has also been removed. The use of excess 
tonnage is currently under review (see Excess 
Tonnage), the outcomes of which will be reported 
separate to the Low-Impact Activity framework 
information. The potential for environmental 
impacts increases when disturbance involves 
excavation. Therefore, no more than two hectares 
of excavations may be open at any one time.

Excavation of no more than two 
hectares open at any one time, 
including:
•	 costeaning
•	 augering (by machine)
•	 bulk sampling
•	 underground exploration
•	 excavation for investigative 

purposes eg geotechnical test 
pitting, soil sampling.

viii) Clearing for the purpose of 
maintenance of pipelines and 
ancillary infrastructure activities 
including around existing facilities 
and buildings; or

Maintenance (i.e. re-clearing) of areas previously 
authorised to be cleared will not require  
re-approval. The assessment of the risks to the 
environment resulting from vegetation clearing 
does not need to be repeated. This is consistent 
with regulation 5, item 15 of the Environmental 
Protection (Clearing of Native Vegetation) 
Regulations 2004.

Removed.

ix) Clearing for camp sites 
and storage areas, and similar 
incidental purposes, necessary for 
the activities referred to in any of 
the above paragraphs of  
this clause.

This includes processing of ore samples where 
that processing does not involve the use of 
chemicals, eg dry-blowing and water-based 
processing are authorised.

The use of chemical extraction methods to 
recover minerals is not consistent with purposes 
of prospecting or exploration licences.

Temporary camp sites, storage 
areas, and similar incidental areas, 
necessary for the activities referred 
to in any of the above types of 
activities, but not involving the use 
of chemicals to recover minerals.
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OBLIGATIONS FOR LOW-IMPACT ACTIVITIES

The tenement holder is responsible for identifying and complying with legal obligations that are applicable to 
activities conducted on their tenement. Authorisation under the Mining Act 1978, including by way of  
Low-Impact Activity does not preclude the requirement for approvals under other relevant legislation. 
Relevant legislation may include:

•	 Mines Safety and Inspection Act 1994

•	 Rights in Water and Irrigation Act 1914

•	 Aboriginal Heritage Act 1972

•	 Wildlife Conservation Act 1950

•	 Conservation and Land Management Act 1984

•	 Environmental Protection Act 1986

Under provisions contained in the Mining Legislation Amendment Bill 2015, a deemed condition will require 
Low-Impact Activities to be conducted in accordance with requirements that will be prescribed in the 
Mining Regulations 1981. Table 3 outlines the environmental factors for which regulations will prescribe the 
obligations that will be applied to Low-Impact Activities.

TABLE 3. OBLIGATIONS FOR LOW IMPACT ACTIVITIES 
PROPOSED TO BE INCLUDED IN MINING REGULATIONS 1981

DRAFT
DRAFT
DRAFT

1. Draft Obligations as 
published in April 2015 
Discussion Paper

2. Discussion 3. Proposed Prescribed 
Requirements

“WAY IN WHICH THE ACTIVITY IS CARRIED OUT”
i) It limits or avoids harm to the 
natural environment

Items ii) – vi) more clearly articulate the 
environmental outcomes that DMP requires.

Removed.

ii) Soil erosion and other similar 
land degradation is limited  
or avoided

Soil erosion and other similar land 
degradation is limited or avoided.

iii) To the extent practicable, 
surface and subsurface water 
quality is not detrimentally affected

The reference to water “flows” has been inserted 
to clarify that activities that intersect with water 
resources must be managed to avoid impacts.

For example, activities must not intersect 
confined aquifers without the appropriate 
consultation with/approvals from Department  
of Water.

To the extent practicable, surface 
and subsurface water quality and 
flows are not detrimentally affected.

iv) It limits or avoids impacts to 
flora and fauna species, habitats 
and ecological communities

This obligation is considered appropriate for 
prospecting and exploration activities.

It limits or avoids impacts to flora 
and fauna species, habitats and 
ecological communities.

v) It limits or avoids direct  
and indirect harm to  
riparian vegetation;

Consultation with stakeholders has highlighted 
that disturbance to wetlands and some 
watercourses can result in environmental 
impacts regardless of whether it involves 
clearing of native vegetation or not. For example, 
environmental factors such as water quality and 
flora and fauna can be detrimentally affected 
by ground disturbance such as excavation and 
mechanised drilling. This will be addressed via 
prescribed requirements on the way in which a 
Low-Impact Activity must be conducted.

Prescribed requirements related to water flow 
and quality, and flora and fauna have been 
outlined above.

Prescribed requirements in 
regulations for Low-Impact Activities 
will prohibit directly or indirectly 
disturbing riparian vegetation. 
Riparian vegetation is as defined in 
regulation 3 of the Environmental 
Protection (Clearing of Native 
Vegetation) Regulations 2004.



15
TABLE 3. OBLIGATIONS FOR LOW IMPACT ACTIVITIES  
PROPOSED TO BE INCLUDED IN MINING REGULATIONS 1981 (cont.)

DRAFT
DRAFT

1. Draft Obligations as 
published in April 2015 
Discussion Paper

2. Discussion 3. Proposed Prescribed 
Requirements

vi) Cumulative disturbance 
(the disturbance footprint, 
excluding any area that has been 
rehabilitated in accordance with 
the requirements imposed by or 
under the Mining Act 1978) is 
limited to a maximum land area to 
be agreed.

Five hectares is nominated as the maximum 
land area to be cleared by way of a single 
Low-Impact Activity. When the disturbance of 
a Low-Impact Activity has been rehabilitated 
(see Rehabilitation), a subsequent Low-Impact 
Activity can be authorised.

Disturbance authorised by way 
of a Low-Impact Activity (the 
disturbance footprint), is limited to 
five hectares.

Successive Low-Impact Activities 
may be authorised provided that 
the previous Low-Impact Activity 
areas have been rehabilitated.

Tenement holder will be 
required to conduct appropriate 
environmental appraisal and 
maintain records and evidence 
that the exploration activity is 
low-risk and does not adversely 
impact on flora or fauna.

This information was included in the Background 
section of the April 2015 Discussion Paper.  
The IT system that is being developed to 
support a Low-Impact Activity framework will 
automatically assess the proposal against spatial 
data and will create records verifying that the 
activity was authorised. DMP’s compliance 
activity program will include assessments 
of whether adverse impacts have occurred. 
Therefore, no additional obligations are 
proposed in this regard.

No prescribed obligations for 
environmental appraisal or records 
are considered necessary.

OBLIGATIONS
i) Weed control and dieback 
management measures

This is consistent with current standard 
tenement conditions, which are planned to be 
relocated into outcomes-focussed prescribed 
requirements in the Mining Regulations.

Prevent the spread and/or 
intensification of plant pathogens 
and weeds.

This is consistent with current standard 
tenement conditions and is considered standard 
industry practice,

NEW

If the activity involves the 
disturbance to topsoil and/or 
vegetation, topsoil and vegetation 
is to be removed ahead of the 
activity to be stockpiled for later 
respreading or immediately respread 
as rehabilitation progresses.

Condition to apply during the activity and upon 
rehabilitation.

NEW

Prevent harm to fauna/persons 
caused by drill holes and/or 
excavations (including but not 
restricted to structures associated 
with the abstraction, storage and 
disposal of water).
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TABLE 3. OBLIGATIONS FOR LOW IMPACT ACTIVITIES  
PROPOSED TO BE INCLUDED IN MINING REGULATIONS 1981 (cont.)

DRAFT
DRAFT
DRAFT

1. Draft Obligations as 
published in April 2015 
Discussion Paper

2. Discussion 3. Proposed Prescribed 
Requirements

Low-Impact Activity areas must be rehabilitated 
appropriately in order to minimise or avoid long-
term environmental impacts. The standard of 
rehabilitation will be prescribed requirements 
in the Mining Regulations and reflect current 
rehabilitation standards that are applied to 
Programmes of Work, tenement conditions, 
and/or are industry standards.

NEW

Rehabilitation to be completed as 
described by the approved Mine 
Closure Plan or where the Mining 
Act 1978 does not require a Mine 
Closure Plan, the rehabilitated area:
•	 is landscaped to avoid erosion
•	 compaction has been relieved
•	 all waste materials, rubbish, 

equipment, temporary 
infrastructure being disposed of 
or removed from the tenement

•	 prevent harm to fauna/persons 
caused by drill holes and/
or excavations (including but 
not restricted to structures 
associated with the abstraction, 
storage and disposal of water).

•	 vegetation propagative material 
(topsoil and/or cleared vegetation) 
returned or applied.

As per Programmes of Work, a Low-Impact 
Activity authorisation will be valid for four years 
from the date of authorisation.

NEW

An area of disturbance for an 
activity, including the rehabilitation 
thereof, that has been authorised by 
way of a Low-Impact Activity must 
be completed within four years* 
of the day that the activity was 
authorised.

* or the tenement expiry date, 
whichever is the sooner.

Stakeholders have varying views on appropriate 
timeframes for rehabilitation to be completed. 
DMP recognises that completion of rehabilitation 
can be constrained by seasons. However, 
consistent with rehabilitation timeframes 
for Programmes of Work (which require 
sample bags to be removed and works to be 
rehabilitated), Low-Impact Activities must be 
rehabilitated within six months of the completion 
of the activity.

NEW

Low-Impact Activities must be 
rehabilitated within six months 
of completion of the activity. 
A subsequent Low-Impact 
Activity may be authorised upon 
rehabilitation of all disturbance 
authorised by previous Low-Impact 
Activities.

ii) Making safe drilled surface 
holes by capping or filling, 
and rehabilitating within a set 
timeframe following completion of 
the work program;

Replaced with NEW above. Removed.
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TABLE 3. OBLIGATIONS FOR LOW IMPACT ACTIVITIES  
PROPOSED TO BE INCLUDED IN MINING REGULATIONS 1981 (cont.)

DRAFT
DRAFT

1. Draft Obligations as 
published in April 2015 
Discussion Paper

2. Discussion 3. Proposed Prescribed 
Requirements

iii) Removing waste materials, 
rubbish, sample bags, equipment 
and any temporary infrastructure 
prior to or upon completion of the 
work program;

Replaced with NEW above. Removed.

iv) Minimising soil erosion potential; This obligation applies while the activity is 
being conducted and upon rehabilitation (see 
previous).

Minimising soil erosion potential.

v) Controlling any intercepted or 
discharged waters;

This obligation applies while the activity is 
being conducted and upon rehabilitation (see 
rehabilitation obligation, this table). It has been 
re-worded to be outcomes-focussed.

In order to minimise the risk to water resources, 
the Low-Impact Activities framework will 
also refer proponents to have regard to the 
Guidelines for the protection of Surface and 
Groundwater Resources During  
Exploration Drilling.

Intercepted/discharged water must 
not cause erosion.

vi) Records to be kept relating to 
the authorised activity including 
where applicable:
•	 location details of where ground 

disturbance associated with the 
activity occurred,

•	 date the area was disturbed and 
size (ha), and

•	 purpose for which the 
disturbance was conducted; 
and

The online IT system that is being developed to 
support a Low-Impact Activity framework will 
create and manage the appropriate records.

A deemed condition in the Mining Act 1978 
allows DMP to prescribe the form in which 
notice of completion of a Low-Impact Activity 
shall be made.

The form in which notice of 
completion of a Low-Impact Activity 
is to be given will include:
•	 purpose for which the 

disturbance was conducted.
•	 location details of where ground 

disturbance associated with the 
activity occurred

•	 date the area was disturbed and 
size (ha)

•	 details on the rehabilitation 
methods.

vii) Rehabilitating any excavations 
or operating areas disturbed 
through the activity.

Replaced with NEW rehabilitation  
obligation above.

Removed.
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Appendix 13

Summary of Stakeholder Engagement



Industry Engagement Log - Environment Division DMP 

Date Consultation  
Method 

Name 

Organisation 

Subject 

Key Messages 

September  2013 APLA  AGM 2013 APLA members  

40 people 

RER, operational matters and capacity 
building. 

30 January 2014 Interview Mike Lucas Mining Rehabilitation Fund and fees 

20 - 23 May 2014 Meeting Mike Lucas Operational matters and RER update, 
specifically the low impact notification. 

20 - 23 May 2014 Round table Steve Kean 

Chris Potts 

Mick Photios 

Gerard Brewer 

Cranston Edwards 

Operational matters and RER update, 
specifically the low impact notification. 

6 June 2014 Email  Steve Kean 

Chris Potts 

Mick Photios 

Gerard Brewer 

Cranston Edwards 

Meeting outcomes, with specific 
references to proposed provisions 
regarding low impact activities 

6 August 2014  Meeting Mark Lewis MLC and 
approximately eight 
prospectors. 

Richard Sellers 

Phil Gorey 

Richard Sellers and Phil Gorey in 
Kalgoorlie. Various issues discussed, 
including a description of the proposed 
amendments to the Mining Act and low 
impact activities which were supported.   

6 August 2014  Meeting Mike Lucas 

Richard Sellers 

Phil Gorey 

On general matters, and also covered the 
reforms and legislative amendments 
proposed for the Mining Act 

6 August 2014  Meeting Richard Sellers and 
Phil Gorey. 

Industry and 
exploration and 
mining company 
representatives 

RER, low impact notification, operational 
matters and ideas to improve service 
levels. 

Legislative review program discussed. 

10 October 2014 Meeting Mike Lucas Operational matters and RER update. 

10 October 2014 Meeting Steve Kean Operational matters and RER update. 

21 October 2014 Email APLA President DMP extend submission closing date 
(from 20 Oct 2014) for Cost reflective 
pricing options paper to 3 November 2014 

07 January 2015 Letter Mike Lucas  

 

Phil Gorey formally wrote to President of 
APLA outlining fee amounts and 
requesting feedback or recommendations 
on proposed implementation. No 
threshold for application of the fees was 
specially proposed at that time. 



Date Consultation  
Method 

Name 

Organisation 

Subject 

Key Messages 

27 January 2015 Telephone Mike Lucas Phil Gorey discussed (telephone) the 
letter of 7 January 2015, and APLA 
suggested a threshold of 0.25ha be 
applied in the programme of work fees. 

30 January 2015 Letter Mike Lucas Phil Gorey formally wrote, outlining a 
proposed threshold of 0.25ha for the 
interim application of the assessment fees 

3 February 2015  Geoff Leo Discussion on fees and mechanisms to 
ensure a fee waiver 

4 February 2015 Telephone Mike Lucas Phil Gorey discussed (telephone) the 
concerns around the adoption of the fees. 

11 February 2015 Meeting Mike Lucas 

Les Lowe 

Kevin Price 

Phil Gorey 

Ministerial Officers 

Phil Gorey and Ministerial officers met to 
discuss proposed fees and amendments 
to the Mining Act 

11 February 2015 Meeting Les Lowe 

Kevin Price 

Phil Gorey 

Phil Gorey met to further discuss 
proposed low impact definitions, interim 
fee arrangements and the proposed 
amendments to the Mining Act. 

11 March 2015 Texted a meeting 
request 

Fredrick Andrei 

David Marsh 

Dave Saggers 

RER and fees 

13 March 2015 Les Lowe Kevin 
Price 

Phil Gorey 

Marnie Leybourne 

 Marnie Leybourne and Phil Gorey met to 
discuss impacts of fees and possible 
legislative amendments, and consultation 
on the definition of Low Impact Activities 
that will apply under the new legislative 
amendments to the Mining Act. 



Date Consultation  
Method 

Name 

Organisation 

Subject 

Key Messages 

12 -13 March 2015 Individual meetings 
& site visits 

Fredrick Andrei 

David Marsh 

Dave Saggers 

Chris Potts 

Andrew Pumphrey 

David Woodiwiss 

Wade Johnston 

Cranston Edwards 

Mike Charlton 

Russell Waldron 

Steve Kean 

Ray Kean 

Ivor Henderson 

Mike Lucas 

Scott Wilson 

DMP fees may drive some businesses out 
of business. 
DMP needs to find options to reduce the 
burden for the following scenarios: 

Scrap & detect/Dry blowing business 
models that cannot take advantage of for 
year term for PoW;  
Scrape & detect/Dry blowing business 
models that operate over a fixed “project” 
group of tenements;  
Prospecting Licences after four + four 
years that need to convert to Mining 
Lease, i.e. the input costs in preparing a 
mining proposal and its application fee. 
The need for improved stakeholder 
engagement with prospectors– e.g. 
regular forums in Kalgoorlie. 
Prospectors have not yet considered in 
detail the (i) proposed low impact 
notification laws; and (ii) mining proposal 
reform, in the context of low impact 
mining.  

14 March 2015 Meeting  APLA members - 20 
people, Mike Lucas,  
Les Lowe and Hon 
Mark Lewis MLC 

 

30 March 2015 Telephone  Prospector  Questions on POW application fee 

7 April 2015 Email APLA and 15 others Low impact notification and MP reform 
discussion papers 

23-25 April 2015 Meeting Chris Potts 

Andrew Pumphrey 

David Woodiwiss 

Gerard Brewer 

Cranston Edwards 

Mike Charlton 

Scott Wilson 

Steve Kean 

Glen Morgan 

The proposed low impact notification.  
Prospectors are seeking no dilution of 
"rights", ie. current practice regarding low 
impact notification should remain.  They 
are seeking greater flexibility going 
forward in the context of outcomes based 
regulation.  

29 April 2015 Forum Tenement holders 
and managers - 25 
people 

MRF and fee waivers 



Date Consultation  
Method 

Name 

Organisation 

Subject 

Key Messages 

11 May 2015 Meeting -Kalgoorlie Boulder 
CCI 

-CME Eastern and 
North Eastern 
Regions 

-Goldfields 
Esperance 
Development 
Commission 

-City of Kalgoorlie-
Boulder 

-Richard Sellers 

-Ivor Roberts 

Phil Gorey 

-Simon Ridge 

Governance Discussion Session 

12 May 2015 Meeting Mike Lucas, APLA Discussion on issues relating to Mining 
Legislation Amendments and Low Impact 
Notification. 

21 May 2015 Briefing & round 
table meeting with 
APLA & others on 
the Mining Act 
Amendment Bill 

Mike Lucas, APLA 

Scott Wilson, 

Les Lowe, APLA 

David Woodiwiss, 

Michael Charlton, 

Cranston Edwards, 

Ivor Roberts 

Phil Gorey 

 

Whole day briefing on Mining Legislation 
Amendment Bill in Kalgoorlie 



Date Consultation  
Method 

Name 

Organisation 

Subject 

Key Messages 

9 June 2015 Round table 
meeting 

Phil Gorey, 
Executive Director of 
the DMP – 
Environment (PG) 

Ivor Roberts, 
Executive Director of 
the DMP - Mineral 
Titles (IR) 

Mike Lucas, 
Chairperson, APLA 
(ML) 

David Woodiwiss, 
APLA Member and 
Prospector (DW) 

Scott Wilson, APLA 
Member and 
Prospector (SW) 

Cranston Edwards, 
APLA Member and 
Prospector (CE) 

Andrew Pumphrey, 
APLA Member and 
Prospector (AP) 

Round table meeting with APLA & others 
on the Mining Act Amendment Bill 

19 June 2015 Meeting Peter Paterson Mining Legislation Amendment Bill, fees 
and low impact notification, Mr Paterson 
provided useful insight into what types of 
activities should be.  Considered as part 
of the LIN. 

 

19 – 21 September 
2015 

APLA AGM & 
Conference - 
Kalgoorlie 

Multiple 
Stakeholders 

4 DMP staff attended. Two presentations 
were provided on the Bill and RER along 
with a Q&A session and site visits to large 
scale prospectors. 

4 November 2015 Meeting 

Perth  

Approx 150, mainly 
non-APLA members. 

MP Reform stakeholder briefing – Perth 

5 November 2015 Meeting  

Kalgoorlie 

Approx 80 people 
representing mining 
and prospecting 

MP Reform stakeholder briefing – 
Kalgoorlie 

5 November 2015 Meeting Mike Lucas 

Marnie Leybourne 

Discussed APLA correspondence with the 
Minister, and confirmed that Mr Lucas 
knew the claims were not correct. 

9 November 2015 Email Lindsay Stockdale Shire rates/fees, and MRF issues              

9 December 2015 Meeting Cranston Edwards 

Kevin Price 

Marnie Leybourne 

Prospector issues with PoW-P application 
forms 



Date Consultation  
Method 

Name 

Organisation 

Subject 

Key Messages 

21 December 2015 Email Geoff Young Story ideas for APLA newsletter:   

•Tips for PoW-P applications – based on 
our presentation at the AGM 

•Update to the PoW-P form and online 
lodgement option, including advice on 
Section 20(5). 

•Key dates Policy review in 2016 –e.g. 
Mining Proposal, Prospecting/Exploration 
Guidance and Guidelines 

19 January 2016 Workshop Prospectors, 
Cranston Edwards, 
Les Lowe, Greg 
Young, Kevin Price. 
DMP Tyler Sujdovic, 
Marnie Leybourne, 
Ian Mitchell 

APLA feedback on LIN draft paper 

21 January 2016 Meeting 

 

Stakeholders: 

-Nick Woolfrey, 
DPaW 

-John Connolly, DoW 

-Kane Moyle, CME 

-Kirrillie Caldwell, 
CME 

-Ken Atkins, DPaW 

-Simon Bennison, 
AMEC 

 

DMP: 

-Phil Gorey 

-Marnie Leybourne 

-Karen Caple 

-Tyler Sujdovic 

-Julie Mahony 

Discussion meeting on criteria of the 
framework for low impact activity for 
prospecting exploration. 

5 February 2016 Meeting Les Lowe 

Marnie Leybourne 

Bill and prospector issues 
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A submission from the Amalgamated Prospectors and Leaseholders 

Association (APLA) regarding the advertising and mapping of SPLs by the 

Dept of Mines and Petroleum (DMP) in WA. 

Date: 15/3/2015 

Prepared by Les Lowe, Mandurah delegate to APLA. 

Background and history. 

Following a campaign by APLA back in 1994/95 it accepted by the then “DMP” that the wording of 

The Mining Act in Western Australia (WA) would be amended to reflect the desire by small 

prospectors to exploit small alluvial gold deposits contained on the granted tenements held by other 

holders. This was known as the “Special Prospecting Licence” or “SPL”. The primary amendment was 

a simple change in wording by inserting the word “undue” into the sentence “,,,,,,,,, cause detriment”. 

The sentence then read “,,,,,,,, cause UNDUE detriment” when considering if the SPL would cause 

any detriment to the underlying primary tenement holder.  However, accompanying those 

submissions by APLA there was also an agreement by the DMP of the time that such SPLs would: 

• Not be advertised using the methods of that era. These were newspapers within WA and the 

Koori Mail available across Australia. This advertising was part of the “compliance” of the 

tenement application. Affidavits had to be signed that this had been carried out. 

• Not enter a pending application into the electronic tenement mapping system known as 

Tengraph in such as fashion as to be visible to any persons or parties that were not party to 

the application or likely affected by the application.  

•  This has been the practice up until the last few years. 

The above conditions were agreed to prevent illegal mining of alluvial gold deposits by operators 

that targeted SPLs, knowing that such tenements were certain to contain an almost guaranteed 

source of payable gold. By operating in secret during the protracted period of tenement grant, these 

illegal operators robbed both the State of WA and hence, indirectly, the SPL applicant.  

The present situation. 

It is no longer a requirement of “the compliance” of any mining tenement application that the 

application be advertised in a newspaper by the applicant. That process is now done by the DMP 

using its “Electronic Minerals Titles Information System” (EMITS).   This is the starting point of the 

issues that we have today. 

It seems that at some point within the last few years it has become the practice of the DMP to 

advertise SPLs on EMITS and in addition, the DMP now maps the SPL in full view on its Tengraph 

mapping system. This has now become common practice. These are the very items that APLA and 

the DMP agreed upon and yet nobody within the DMP knows who sanctioned these practices or why 

they were implemented. Neither does anyone within APLA. By making these changes that were 

never agreed to, never legislated and never underwent “cause and effect” scrutiny to prevent 

“unintended consequences” SPLS are now visible to the public at large. 



 

 

The above change has brought about several problems for both the DMP and the SPL applicants. 

Due to the current visibility of SPLs on Tengraph and the advertising on EMITs, there has been an 

increase in complaints to the DMP of illegal mining. This illegal mining is causing the SPL applicants 

financial loss. Additionally this has caused an increase in DMP workload as it struggles to provide 

sufficient resources to apprehend the illegal miners and to provide some alternative that placates 

the SPL applicant following his loss. Adding to this problem is the current length of time that it 

currently takes for an SPL to be granted even if there is no objection lodged. Whilst this period is 

normally around nine months, it can blow out to several years In the event that an objection to the 

SPL application is lodged. This allows even further opportunity for illegal mining and financial loss.  

The above issues have been discussed with the Leonora Registrar where I offered the history of the 

subject matter as I was part of the APLA team that produced the original SPL amendments 

submission in 1994. 

The remedy for the future. 

APLA submits that a reversion to the previously accepted practice of not advertising an SPL 

application and not mapping the tenement on Tengraph until the tenement is granted would go a 

long way to preventing the damage being done at present. 

APLA submits that as a “rent payer” the tenement applicant deserves far more protection than the 

current system offers. Indeed, all the current system offers is massive over-exposure. It must be 

changed for the benefit of the applicant and the DMP itself. 

Doubtless these proposals will require some thought, consideration and a “cause and effect” 

analysis prior to implementation.  APL has outlined its position on some potential issues below.  

• APLA submits that because an SPL has to be marked out on a granted mining tenement, 

there is no need for any parties to know the location of the SPL other than the underlying 

primary tenement holder and the DMP itself. 

• APLA submits that because an SPL has to be marked out on a granted mining tenement, 

there is no need for the pastoral leaseholder (PLH) to be informed of the SPL application.  

• Similarly, APLA submits that any communication concerning the location of the SPL can be 

made to the PLH at the time that the requisite POW-P is lodged. Prior to that the location is 

not required by the PLH as the SPL sits on an already granted tenement. 

• APLA submits that because an SPL has to be marked out on a granted mining tenement, and 

assuming there is a Native Title Claim over that underlying granted tenement, then there is 

no requirement to meet the demands of any Native Title Party to secure an AHS survey 

agreement, providing such a survey has already been conducted on the underlying 

tenement. i.e no duplication of survey or AHS demand. 

• Assuming there is no objection to an SPL application, APLA questions why an SPL application 

needs to take nine months or more, when Native Title notification and Expedited Procedure 



has already taken place for the underlying tenement. This extended period simply allows 

greater opportunity for illegal miners.  

 

 



 

LOW IMPACT PROSPECTING AND EXPLORATION 

 

MINE SHAFTS, SMALL OPEN PITS, PROCESSING PLANT AND ASSOCATED 

INFRASTRUCTURE 

 

FOR THE “NOTIFICATION ONLY” PROCEDURE REQUIREMENTS 2015 

 

Introduction 

Low impact prospecting and exploration by way of shafts, excavations, and small open pits is 

the long established method of mining by prospectors. This is common to all goldfields and 

in particular to Western Australian Goldfields since mining began here in the year 1885 

 

Prospecting and Exploration 

Prospecting for gold takes place in many ways. Examples of these are the sampling of rock 

chips and soils, loaming, augering, pitting, costeaning, drilling, dishing, dry blowing, 

detecting and assaying of samples and rocks in the quest for a source of payable quantities of 

ore. When there are good indications that gold, or other mineralisation, has been discovered, 

the prospector will sink a shaft or excavate a small open pit in his quest to find an orebody. 

These shafts and open pits will typically be along strike of the possible structure/shear zone. 

The spacing of these workings maybe quite close together or dispersed along strike. This 

spacing depends on the findings and the course of discovery. 

 

Typically workings can be spaced at anything from about 10 metres apart and upwards. 

However the total area actually disturbed by the sum of these workings will be small. There 

is also a safety aspect to this in that two shafts situated relatively close together are required 

in order to provide sufficient ventilation underground. There is also the good safety practice 

of having a second means of egress from the main underground shaft and underground 

workings. In most cases an appropriately located second shaft is utilised for this. 

 

The aim of the prospector is to find a potentially economic orebody. After identifying one the 

prospector needs to ascertain if this orebody can be a payable proposition. They can do this 

by drilling or by mining and removing both ore and waste, as required, until such time as 

enough ore has been stockpiled to process this test parcel of ore. Whether to do this by 

drilling or by test mining depends on the circumstances. Often drilling is too expensive a 

proposition for the prospector. Evaluation by actual mining can be more attractive because 

the mined ore can be processed alongside the mining evaluation and this helps significantly 

with the cashflow requirements because the recovered gold can be sold in a timely manner as 

prospecting proceeds. This is referred to as bulk sampling and is a very important part of the 

process in determining whether an orebody is payable or not. After a period of time the 

overall economics can be determined. 

 

To accomplish these ends the prospector therefore needs to be able to operate, on their 

exploration, prospecting or mining tenement, within a simple and non-complicated legal 

framework, which is designed to facilitate this. 

 

The total required disturbed area for these purposes would typically be no more than 5 Ha 

within a total prospecting area of 10 Ha. 

 

Control by Area not Tonnage 

The tonnages that the prospector will be able to mine and process are determined by the total 

area of disturbance being no more than 5 Ha. Therefore the extent and quantum of the 



 

prospecting activities are automatically self-regulating by being within the 5 Ha of 

disturbance area. The area disturbed is a much more practical way of regulating prospecting 

operations than by tonnage limits. It is also much easier to convey the principle of an area of 

disturbance limit to other interested parties. An area of disturbance is a much easier concept 

to grasp by those administering native title and the environment.  

 

Processing 

After sinking a shaft or small open pit the prospector needs to be able to process the ore to 

extract the gold. There are several ways to do this: - 

 

Set up a processing plant on site.  

This is often the best way forward for a prospector because of the secure knowledge that he is 

in full control. By this way he knows he will get best value from his efforts. 

 

State Batteries. 

Traditionally prospectors who did not process their ore on site would take their ore to the 

nearest state battery. Since the State Government closed down all batteries in the early 1990’s 

this option is no longer available to prospectors.  

 

Take the ore to a mill offering custom services. 

This is the remaining option. However it is only available to those prospectors who can 

accumulate 10,000 or more tonnes of ore. Custom mills regard this as the minimum amount 

that they can economically accept. This presents prospectors with significant cash flow 

difficulties because of the time required to accumulate this quantity of ore. In addition to this 

many custom mills are often booked up for a year in advance. Despite this if a prospector 

tries to book in a parcel of ore for a time slot 12 months away the custom mill will often not 

entertain him. This is because they have their big corporate clients that they look after first. 

They are not really interested in the prospector’s 10,000 tonnes of ore. It is too small an 

amount. It is simply an inconvenience for them when they are typically processing 500,000 or 

more tonnes per annum. It is not uncommon for prospectors to have so small a parcel of ore 

that it becomes regarded a nuisance factor to a third party custom mill.  

 

Therefore it is always the prospectors preferred option, or as a necessity, to process their ore 

on site. Furthermore compared to the many limitations and difficulties involved with custom 

milling, the processing of the ore on site is often the only available option the prospector has. 

 

On Site Processing Plant and Associated Infrastructure: - 

 

Ore storage Area 

An area is required to stockpile the ore prior to processing.  

 

Water Supply and Water Storage Dam 

Whatever method of processing the ore is used a water supply is essential. Even if a dry 

blower is used processing water will still be required for dust control and concentrate 

processing. 

 

Water supply can be by many means such as from of a water bore or from an old mine shaft. 

Associated with this will be a water dam in order to accumulate and store the water ready use. 

 

 

 



 

Crushing Plant 

The ore needs to be crushed to release the gold. There are many types of equipment available 

that can do this. The typical types of equipment used by prospectors are jaw crushers, cone 

crushers and impact crushers  

 

 

Grinding Plant 

The crushing plant typically reduces the ore down to minus 12mm. In the majority of cases 

this is not small enough to release the gold. Therefore the crushed ore needs to be reduced 

down to a smaller size in order to liberate the gold.  

 

To do this there are various options available such as a ball mill or a stamp battery. 

 

Gold Recovery 

Once the ore has been reduced to a fine enough size to liberate the gold it has to be processed 

in some way to recover the gold. 

 

The typical ways that prospectors do this is by such means as gravity methods, dry blowing, 

tabling, vat leaching, heap leaching or a carbon in leach plant. 

 

Tailings Dam 

A tailings dam is required to store and settle the tailings which result from the processing of 

the ore 

 

Waste Rock 

Associated with the mining of the ore there is always waste rock that has little or no gold 

content and this needs to be stockpiled 

 

Workshop and Maintenance Shed  

A shed is required in which to undertake maintenance and to store spare parts. 

  

Explosives magazine. 

Explosives may be required in hard rock conditions. 

 

Office 

An office is required to store DMP statutory records such as the electrical logbook, mine 

logbook, maintenance records, Mining Act, Mining Regulations and to undertake daily office 

duties.  

 

Camp 

An accommodation area is required for personnel. 

 

Other 

Laydown area, topsoil stockpile, etc 

 

Summary  

It can therefore be seen that the prospector needs many things in order to be able to operate 

professionally, practically and successfully. 

 



 

Firstly prospectors need mine shafts, and/or small open pits to find and extract the ore. Then 

they often need an on-site processing plant and the associated infrastructure to enable the 

processing of the ore to extract the gold. 

 

Onsite ore processing is usually the optimum option for the prospector for both practical and 

financial reasons. 

 

The total area required to accomplish all of these activities can often be accommodated 

within a total disturbance area of no more than 5 Ha. 

 

Conclusions 
Ever since mining began in Western Australia, and the implementation of the 1904 Mining 

Act, the standard mining tenement issue for prospectors has been the 10 Ha GML and, 

latterly, since the 1978 Mining Act, the ML. It is usual for prospectors to have workings 

along strike of the mineralisation. Together with these workings there are usually camp 

facilities and various items of processing plant, equipment and associated facilities. If you did 

a survey of 10 Ha GML’s and ML’s that are active then about 5 HA of the 10 Ha tenements 

would be the actively disturbed area. This has been the norm since 1904 and so we have 120 

years of history to back up prospectors claims that 5 Ha of disturbance is fair and reasonable.  

 

This past practice by prospectors has resulted in little or no environmental impact in over 120 

years. These areas of work have been and still are in the accepted mining areas of the 

Goldfields that have been used for this purpose over all of this time. 

 

Therefore the best way to encourage ongoing prospecting is to continue to have an allocation 

of 10 Ha for prospecting operations with no more than 5 Ha of disturbance open at any one 

time. This should be within the “Notification Only” procedure of the DMP. 

 

The ongoing benefits from the endeavours of prospectors to the community and to the State 

of Western Australia have been well proven over the last century or more. It is to the credit of 

prospectors that this has been accomplished in the most environmentally responsible way.  

 

Therefore the unhindered activities of prospectors should be actively encouraged to continue.  

 

 

 

DW 

26-7-2015 

 

 

 



A Submission by APLA on the Recommendations to the Department of 

Mines and Petroleum regarding Current and Future Prospecting and 

Small Mining Operations. 

 

After discussion with members of APLA as well as representatives from the Department of 

Mines and Petroleum we offer the following points for your consideration. 

These points are to give a brief overview of the issues as seen by our members. 

1. Under no circumstance should there be any changes to the current Miners Right. This 

must stay unchanged so as not to dilute the rights of the holder. 

2. At no time does the DMP base any of its concepts on those of the East Coast of 

Australia as these have proven to be detrimental to the mining industry and therefore 

to all of Australians. 

3. We recommend that in future all POW’s etc are based on “footprint” size rather than 

tonnage. 

4. Prospecting/small mining operates on a notification process with it being based on 

having an allocation of ten hectares with any five hectares open at one time. This 

process should be expedient and allow the industry to move forward. 

5. The APLA concepts in the proposal of Low Impact Prospecting and Exploration be 

accepted. 

6. Digital pegging. APLA is strongly against this as it would only allow a new industry 

to develop as “land bankers”. Most prospectors/small miners do not have access to 

internet when they are out on their leases, therefore they would be severely 

disadvantaged. Also there is the issue of “the peg on the ground” verses Tengraph 

locations. The peg on the ground – which is the accepted as the governing point – can 

be substantially different. In some cases it can be hundreds of meters out as these 

were originally installed by people pacing out the distances. 

7. Converting from a Prospecting to a Mining Lease. Currently we are able to take out a 

prospecting lease for four years, after that the tenement holder can apply for a further 

extension. Once this period has expired the tenement holder can either migrate this 

into a mining lease or surrender it. This must not change as it is how a 

prospector/small miner earns his living. By implementing “JORC” compliant reports 

or mineralogy reports, we again pricing the small operator out of business. Similarly 

there should not be any adverse fee’s attached to this. 

8. There are grey areas written into the proposal such as “take all reasonable and 

practicable measures to avoid or minimise the risk of environmental harm occurring as a 

result of the mining operations “and “foreseeable environmental risk’, these need to be better 

defined as one person’s concept could be completely different to another’s. Although 

the concept is understood a person walking on a tenement could step onto and damage 

a flower – this is technically damage and any good lawyer will prove it. 

9. Mine Closure Plans – these should not apply to operations that fall under the 

“prospectors and small miners” umbrella ie less than 10 hectares. The new 

requirements of reporting under the MRF will cover this issue. Repeating this with 

separate reports is only double handling and superfluous to requirements.  

 



 

 

Notes: 

• Currently KCGM has over one thousand hectares of waste dumps etc and this will 

grow to over 2000 hectares at the conclusion of mining. On top of this there is the 

plant, offices and associated infrastructure. With this in mind it is very difficult for 

prospectors and small miners to understand why we are perceivably targeted as the 

problem and or the area that needs tidying up! 

• We acknowledge that the minutes from the meetings held in Kalgoorlie on the 21 

May 2015 and 9 June 2015 are fundamentally correct however, there are still issues 

that need to be attended too. I am sure that these will be covered in due course as we 

both work together though the changes. 

 

 

M.Lucas 

22-7-15 
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APLA’s submission on “PROPOSED LOW IMPACT 
AUTHORISED ACTIVITY FRAMEWORK FOR 

PROSPECTING AND EXPLORATION REGULATED UNDER 
THE MINING ACT 1978” 

 
Attachment 1. “Definition of Low Impact” 
 
APLA’s philosophy: 
 
The current proposed 2015 amendments of the Mining Act and Mining Regulations 
in their current form in our view are unnecessary. The DMP has policy guidelines 
and frame work already in place operating for many years titled Low Impact Mining 
Operations “LIMO”. 
Later versions of this policy have been retitled “Programme of Work –Prospecting”.  
http://www.dmp.wa.gov.au/documents/ENv-MEB-152.pdf 

For the purpose of this policy, activities that can be deemed as prospecting include:  

• Scraping and detecting / shallow pushing  
• Costeaning / trenching  
• Dryblowing  
• Small wet alluvial plants  
• Some small scale operations with a small footprint (e.g. less than 5 hectares)  
• Small bulk sampling projects (e.g. less than 10,000 tonnes)  
• Small ornamental rock operations  

APLA has seen no evidence of the alleged public outcry for greater environmental 
scrutiny of operations in WA’s mining areas. We are a dependent on mining. It’s 
what WA does. The proposals from the DMP fly in the face of economic and social 
needs of WA and regional mining towns. 

 
Many of our members have been using this policy successfully as a business model 
and APLA would suggest this not be diluted. However, APLA is open to suggestions 
to work with “footprint disturbed” in lieu of “tonnages” for simplification purposes. 
APLA informs the DMP that the proposed downsizing of operational areas and the 
disproportionate fee structure for mining proposals destroys the business model of 
small scale mining. As such, it is unacceptable.  
 

Section - “Proposed localities where low impact activities would be 
allowed” 
From this APLA derives that any area that is outside those areas in paras i, ii & iii 
automatically satisfies the “locality” condition. As such one condition of “Low Impact” 
is met by not being within the stipulation:  “i - outside ESA, ii - outside non-permitted 
areas, outside “iii - other areas of environmental significance”. APLA suggests 
reassurance that this is the case with no further exceptions. 
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Section – “Proposed types of activities that will be considered low impact 
activities” 
 
APLA requests clarification of the several instances of the words “deemed 
conditions” referred to in this section. APLA cannot proceed based on as yet 
unspecified conditions. 
 

Sub para i – To be amended to read, “Exploration drilling involving clearing of 
pads and access lines if,,,,,,,,,” 
 

Sub para vi – “Scrape and Detect”. APLA requires clarification that this paragraph 
means “scrape & detect operations” can have several successive low impact 
operations “allowed  on a rolling basis”, free of assessment and therefore “free of 
fee”, providing no discrete 2.0 hectare area is open at any one time? APLA notes 
that there is no mention of the tonnage allowed in such operations and this point 
requires further discussion and clarification. 
 
APLA points out that paragraph i is contradicted by paragraph vi. One says “Low 
Impact is exploration and prospecting that involve no clearing of vegetation” yet 
paragraph vi clearly says “scrape and detect” is a low impact activity. By definition, 
scrape & detect operations involve clearing of native vegetation. So which paragraph 
is the determining condition here? 
 
Additionally APLA wishes to make DMP aware of the current WA Parliamentary 
debate regarding the size of allowable clearing areas in WA’s agricultural areas. At 
present an area of 2.0 hectares is allowed to clear fell farmers in the already 
severely environmentally impacted area of WA’s wheat belt and general farmlands. 
This enormous area of WA has little or no opportunity to be rehabilitated to its former 
natural state as it is regarded mainly as productive arable land. However, that is not 
always the case as many areas have been denuded of trees for no useful purpose. 
That land has been damaged to extent of rising salinity yet the agricultural industry 
already has 2.0 hectares permit free and is asking for more. APLA finds it hard to 
understand that our industry is severely restricted to 0.25 hectare yet has an 
admirable record of rehabilitation in defined mining areas that within 20 years will be 
once again in “native condition”. This may never be the case with clear felled farm 
land which may never revert to “native vegetation”. Therefore APLA requires 
explanation of the current and proposed restrictions on mining and prospecting in 
areas that are marginal for any form of pastoral or agricultural activities. Additionally, 
APLA seeks an increase across all aspects of small operations and Low Impact 
Operations to match that of the agricultural sector’s demand for 5.0 hectares as Low 
Impact Operations. At present the mining industry is being used as a “whipping boy” 
for the past and current sins of the agricultural sector.  
 
APLA has gained anecdotal evidence that pastoralist regularly push in new fence 
lines for many kilometres at a width of two metres with no permit requirements, no 
fee and no notification other than the annual “Pastoral Lands Improvement” 
statement from the pastoral leaseholder. Over many kilometres such a small width 
amounts to a very large area, much larger than a small mining operation. Despite 
this, such an operation attracts no environmental scrutiny and no fee.  This is 
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happening across the highways of the Goldfields at this moment as well as “internal 
fencing”. Similarly, dams have been excavated to block natural water flow with the 
same lack of any control being applied. APLA insists on an explanation here and the 
same degree of latitude that pastoralists currently enjoy in the exact same location of 
the West Australian Goldfields. 
 
APLA insists that the interim limit be increased to 2.0 hectare. 
 
 

Sub para viii – “Excavation”. APLA contends that the specified 20 cubic mtrs per 
hectare is totally useless in a shaft sinking operation. However when combined with 
the stipulation of “100 mtrs from any other excavation at the closest point” the 
proposal present a serious safety hazard. 
 
Under this proposal shaft sinking operations would be limited to one exploratory 
shaft along a gold lode strike line at a spacing of no less than 100 mtrs apart. Where 
in this is the cross ventilating shaft, also needed as a Safety Exit, to be placed? One 
shaft isn’t safe but this the stipulated requirement. Entry into one, unvented shaft 
constitutes “Confined Space Entry”. This point requires much more thought than we 
see at here at present. 
 
The stipulated “20 cubic mtrs” throws up several points of dispute. Such a small shaft 
would offer a 2 mtr by 1 mtr access hole down to a depth of 10 mtrs. APLA asks the 
question where is the cubic metre allowance for driving into the walls at different 
levels in the 10 metre shaft, to allow for ore sampling. These drives are essential in 
proving an orebody’s viability. APLA sees no allowance for this in DMP’s proposal. 
 
One hectare is 10,000 square mtrs, which equates to 10,000 cubic mtrs at a depth of 
one mtr. To apply a limit of “20 cubic mtrs” to such an enormous area/volume must 
be a misprint or typographical error. APLA assume this will be corrected in the next 
revision of the DMP proposals and any subsequent legislation. 
 
Additionally, APLA draws the DMP’s attention to a publication, issued in 2006 and 
amended in 2012. We make reference to “Appendix 3” in “Guidelines for Mining 
Proposals for Western Australia”. Do the stipulations in this publication come within 
the specifications for “Low Impact Operations”? APLA’s reasoning is that this 
publication was made available during the recent phases of the RER and therefore 
forms the premise of APLA’s understanding of what the future legislation would hold. 
 
Overall, the DMP’s concept of shaft sinking requires much more in depth research 
and discussion before any progress can be made on this section. The huge financial 
discrepancy of the fee applied to the operations of the small miner to that of a huge 
open pit operation make this issue one of critical importance to APLA and one that 
demands further scrutiny. 
 

Section  – “The proposed way in which the activity is carried out”.  
 

Sub-para vi – APLA contends that 80% of any tenement area should be “the 
maximum land area” under this paragraph. We are after all talking about land that 
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has little intended use other than mining and more importantly that area will be 
rehabilitated to a natural state with a few years.  
 

Section – “Proposed Environmental Obligations and Penalties” 
 

Sub para i – “Weed control etc” – control and enforcement of “weed control” is 
impossible. Mining land is also pastoral land, recreational land and grazing land 
depending on the location. The operator of one enterprise has no control over the 
vehicular comings and goings of any other enterprise; such is the nature of “multi-
user land application”. APLA cannot agree to punitive measures in the event of weed 
control not meeting any as yet undefined standard when our members have no direct 
control. 
 
Similarly, weed control needs to define as to what constitutes “a weed” in a vast 
bush area? Again, do weed control measures allow the use of chemicals such as 
“Roundup”. This subject needs to some careful thought lest we enter the realm of 
unintended consequences. 
 

Section – “Notification of Low Impact Activity Commencement and 
Completion” 
 

Sub para ii – “Spatial shape files and e-lodgement of same”. On many past 
occasions APLA has pointed out to the DMP that not all prospectors and small 
miners own computers let alone have the ability to draw “spatial shapes” on a 
computer. APLA asks the DMP how it intends to cater for such people? Why move 
away from the current “hand drawn” map, scanned or posted, to a system that 
complicates matters more than they need to be? “Drawn, scanned and emailed or 
posted” is a map. digital or otherwise. If the map is wrong with a pencil it’s likely to be 
wrong when done with a PC application. Making it “electronic” will not increase the 
accuracy. So why, during the course of “a cost recovery operation” would the DMP 
choose to increase DMP expenditure on a e-drawing system? Simultaneously, the 
DMP is creating just another hurdle for prospectors and miners, working from a bush 
location with a pen and paper that don’t have the luxury of offices, office staff and a 
line of computers at their disposal. Regardless of the DMPs aspirations to become 
totally electronic with its transactions, any future system must be able to cope with 
handwritten maps and forms if required. Anything else is discriminatory and could 
lead to exclusion. 
 

Section – “Compliance Monitoring”. 
 
APLA has the view that an increase in compliance is well overdue. However, we feel 
that before chasing legal and compliant small operators, far more effort is required to 
apprehend and prosecute the increasing number of rogue operators in the WA 
Goldfields. It is these rogue and illegal operators that are stealing from the State 
whilst simultaneously depriving genuine law-abiding, fee paying prospectors of a tax-
paying livelihood. APLA insists the DMP diverts its efforts there. 
 
APLA recently objected to the now accepted practice of advertising SPLs. The reply 
from the Minister indicates a disconnect from reality when he states that there have 
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been very few reports of rogue, illegal operations. There is a simple and realistic 
reason why this is so and it has to do with the DMP’s own standards for reporting. 
The DMPs Investigation & Enforcement Division has constantly informed our 
members that they will not take action unless a leaseholder can provide vehicle 
registration numbers, GPS locations and photographs of the perpetrators. These 
rogues are by definition, secretive and cunning. By the time the damage is 
discovered they are long gone. Hence – no reports. There is a huge discrepancy in 
the DMP’s view of what is worth chasing and what isn’t. 
 
 

Attachment 2 (DMP) – “List of environmentally sensitive lands”. 

APLA stresses the point that due to the high standard of existing rehabilitation 
practice from our members we consider low impact operations in environmentally 
sensitive areas need to be considered on their merits. We have a good track record 
in compliance. The DMP’s own statements on the MRF support this. Due the rapid 
encroachment of CALM lands, National Parks and Rangelands onto known mining 
are, further discussion is required on the subject of “ESA” being open for small scale 
mining. If a small resource needs to be exploited on small scale (e.g. shaft work) 
then perhaps some environmentally sensitive areas could be reconsidered in that 
context.  

The definition of what is “environmentally sensitive” is a moveable feast which may 
change over time and may need some definition, rather than an arbitrary choice, by 
the Minister or a Director-General, based on information that hasn’t taken into 
account economic impact.  

Other Points for consideration by the DMP. 

 
• Publicising of POW and MP Proposals. - Additionally, APLA has serious 

concerns regarding the public availability of POW and MP proposals. DMP 
have stated in the proposed legislative changes, that they are aware of and 
will control confidential details contained in POW and MPs. However, APLA 
maintains that the location of specific surface disturbance is the essential 
focus of such a document search by a person or public body. If such data is 
openly distributed, then the location of the very thing for which alluvial gold 
prospectors search will be very visible. As such that location will be pillaged 
before a legal “scrape & detect” prospecting operation can commence. This 
scenario is very similar to recent request by APLA to cease the public 
advertising by the DMP of Special Prospecting Licences (SPL). APLA asks 
what measures the DMP will include in the new legislation to prevent the 
likelihood of illegal mining and the ensuing loss of income to the small miners 
and prospectors. 

 
 

• APLA feels that the DMP has by its lack of awareness of the demographic 
of “small miners” has created a very unfair fee burden on those that have the 
least capacity to pay. By opportunistically making use of “0.25 hectares”, the 
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smallest available fraction of working area, it has burdened small operators 
with a massive and cumulative cost impost due the requirement of much 
larger areas in which to carry out exploration, prospecting activities. 

 

• Similarly with shaft sinking operations by small miners. The size and 
environmental impact of a small shaft is a miniscule amount when compared 
with an open cut mine and yet attracts the same huge and totally 
disproportionate fee. Consequently, APLA disagrees with the apparent 
application by the DMP of ambit claim methods during the course of RER. 

 

• APLA maintains that the current 30,000 tonnes, as quoted by the Director 
General in 2102 should be regarded as Low Impact and attract no fee for 
assessment. 

 

• After 18 months of waiting, APLA has heard only promises of the 
introduction of “electronic JPEG signatures” to the POW application form. This 
minor improvement to the RER Environmental Assessment process was 
initially raised at an APLA AGM in September 2013. APLA feels that the non-
introduction of “e-signature” via a very minor word processing alteration 
reflects the DMP attitude towards its members. 

 

• After 6 months since it was first suggested by APLA as a means of 
facilitation of RER changes, there has been no apparent discussion or 
progress on the issue of “Removal of Tonnage as a Environmental Control 
Measure”. This has been a disappointment to APLA and its members who 
view it as another indication of the DMP’s dismissive approach to APLA’s 
input to “Low Impact Definition”. 
 

• In November last year in a private submission, the DMP was asked to 
provide a statistical grouping of the POWs that fell into the category of “0.25 
hectares or less”. APLA also requested this same information at subsequent 
meeting with the DMP. Now, 6 months after that request no such information 
had been received by APLA or the maker of the private submission. 
 

•  Judging from the above points, APLA’s approach of Bona Fides negotiation 
has seemingly not been reciprocated by the DMP. 
 

• End of draft. 
 

 
 

 



MINISTER FOR FINANCE; MINES AND PETROLEUM

Our Ref:      42-73077

Mr Michael Lucas
President
Amalgamated Prospectors and Leaseholders Association
31-35 Gladstone Road
RIVERVALE WA 6103

/
RESPONSE TO AMALGAMATED PROSPECTORS AND LEASEHOLDERS
ASSOCIATION SUBMISSION

Thank you for your letter dated 22 July 2015 regarding the proposed amendments to
the Mining Act 1978 and associated regulations. Since receiving your submission,
including the four attachments, I have sought advice from the Department of Mines
and Petroleum (DMP) on the matters you have raised. I have also received an
extensive briefing following the meetings which occurred in May and June 2015
between Dr Phil Gorey and Dr Ivor Roberts and representatives of the Amalgamated
Prospectors and Leaseholders Association (APLA).

The input from APLA representatives on the nature and likely impacts of the
proposed legislative amendments has been valuable and appreciated.

As you will be aware, the contribution by APLA into this process has resulted in
changes being made to the implementation of the reform in those areas which are of
particularly interest to your members. Specifically;

I have already announced that I will not proceed with the introduction of
assessment fees for mining proposals and programmes of work at this time,
and following suggestions by APLA, I have sought that DMP investigate
alternative revenue options.

Following APLA submissions on the proposed definition of low impact activities
as it relates to the Mining Legislation Amendment Bill 2015 (the Bill), the
maximum allowable disturbance area will be greater than the two hectare area
proposed in the DMP consultation paper of 2 April 2015. The final definition
regarding  low impact notification will  be determined following further
consultation.

Also, after matters were raised with me by APLA regarding the length of the Bill,
I  agreed to defer the consideration  of the  Bill  in  Parliament  until
August-September 2015 to  allow APLA further time to consider the
amendments.

Level 10, 216 St Georges Terrace, Perth, Western Australia 6000
Telephone: +61 8 6552 6800 Facsimile: +61 8 6552 6801 Email: minister.marmion@dpc.wa.gov.au

www. m in isters.wa, gov. au/marm ion



As you are aware, the Bill is the culmination DMP's overarching Reforming
Environmental Regulation Program and is necessary to implement risk-based,
outcomes focussed environmental regulatory framework for the benefit of the mining
industry and the wider community.

After reviewing the matters that you raised in your formal submission dated
22 July 2015, and the key matters which were raised during the meetings between
APLA representatives and Dr Gorey and Dr Roberts relating to the Bill, it is clear to
me that many of those issues can be properly considered through the process for
developing the amendments to the Mining Regulations 1981. In particular, the
definition of low impact activity, the role and functions of inspectors, and the level of
detail required in applications, will all be dealt with through those regulations.
I therefore encourage you to continue to engage with DMP through their Reforming
Environmental Regulation program.

On those matters that do relate to the Bill, I have considered each of those in turn,
and a summary of that consideration is attached to this letter.

As a result, I am confident that the structure and content of the Bill, and the standard
process for developing the subsequent amendments to regulations, will ensure the
areas of interest for APLA will continue to be addressed. I therefore do not consider
further refinement of the Bill is necessary at this time.

As the regulations are drafted, DMP will undertake extensive consultation with you to
ensure that your issues are appropriately addressed.

Yours sincerely

HON BILL MARMION MLA
MINISTER FOR FINANCE; MINES AND PETROLEUM

1 8 $EP 2015
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Appendix 15

Explanatory Memorandum
Mining Legislation Amendment Bill 2015



EXPLANATORY MEMORANDUM 

MINING LEGISLATION AMENDMENT BILL 2015 

Introduction and Overview 

This is a Bill to amend the Mining Act 1978 (Mining Act) to consolidate and 
clarify the requirements on tenement holders relating to environmental 
management.  The Bill makes consequential amendments to the 
Environmental Protection Act 1986 and Mining Legislation Amendment Act 
2014 and contains minor amendments to the Mining Rehabilitation Fund Act 
2012.  The Bill will insert a new Part into the Mining Act to consolidate all 
environmental management provisions and separate them from the provisions 
of the Mining Act that deal with the grant and administration of mining tenure.  
The Bill also contains miscellaneous amendments to other provisions of the 
Mining Act.  

Part 1 introduces the Bill and provides for commencement of the various 
provisions. 

Part 2 amends the Mining Act 1978 to: 

 introduce of new Part IVAA to consolidate and expand upon provisions 
relating to environmental management, and to make consequential 
amendments; 

 make a number of changes to provisions of the Act dealing with 
consents to mine, applications for exploration leases, administrative 
changes relating to exemptions from expenditure requirements, and 
other minor and miscellaneous matters; 

 introduce new regulation-making powers to aid compliance with 
environmental obligations. 
 

Part 3 amends the Environmental Protection Act 1986 (EP Act) with the effect 
that clearing of native vegetation that is approved or is a low-impact activity 
under new Part IVAA, and is carried out in accordance with the approval or 
the applicable requirements, will not require a native vegetation clearing 
permit under the EP Act. 

Part 4 repeals section 8 of the Mining Legislation Amendment Act 2014 
(which has not yet commenced) as the need for this provision has been 
superseded by the introduction of new Part IVAA.  

Part 5 contains minor amendments to the Mining Rehabilitation Fund Act 
2012. 

 

Part 1 – Preliminary 

Clause 1 – Short title 

The title of the Bill is the Mining Legislation Amendment Bill 2015. 



Clause 2 – Commencement 

The amendments will come into effect on a day fixed by proclamation 
published in the Government Gazette or different days may be fixed for some 
provisions, if necessary.  New sections 103AZC and 103AZD, which impose 
obligations on mining lease holders regarding environmental management 
systems, and provisions that support those sections, will not come into effect 
until two years after the commencement of proposed new Part IVAA.   

Part 2 – Mining Act 1978 amended 

Clause 3 – Act amended 

This Part amends the Mining Act 1978. 

Clause 4 - Section 6 amended 

The amendments in this clause update references to provisions of the Mining 
Act that are being repealed and re-enacted in new Part IVAA. The effect of 
the changes is that section 38 of the EP Act (which deals with the referral of 
certain proposals to the Environmental Protection Authority) will continue to 
apply to programmes of work and mining proposals, whether they are 
submitted because of a tenement condition or as the result of a requirement 
of the Director General of Mines.  

Clause 5 - Section 8 amended 

The definition of “ground disturbing equipment” is being repealed as a 
consequence of the introduction of new Part IVAA.   

Clause 6 – Section 12 replaced 

Existing section 12 provides for the Minister to delegate any power or duty to 
an officer or person occupying a position within the Department.  The 
proposed new section updates the drafting of the provision and extends the 
capacity to delegate statutory functions to the Director General of Mines.  The 
new provision does not continue in force the existing section 12(2), which 
currently has the effect that Ministerial delegations cease to have effect when 
the Minister is replaced by another Minister. 

Clause 7 - Section 20 amended 

This clause amends subsection (5a) by replacing paragraph (d)(i) with a 
better representation of the need for the holder of a Miner’s Right to prevent 
damage or injury to property or livestock when passing or re-passing over 
occupied Crown land. 

Clause 8 - Section 23A inserted 

This clause amends inserts a new section 23A, which clarifies the procedure 
applicable when a mining tenement is forfeited under section 23(3), and 
allows the Minister to impose penalties in lieu of forfeiture. The ability to 
impose penalties in lieu of forfeiture for breaches of conditions on consent on 
mining tenements on reserve land had not previously existed. This ability 
already existed for breaches of conditions on other mining tenements. 

 



Clause 9 - Section 40D amended 

Subclause (1) amends section 40D(2) by replacing the words “which are likely 
to” endanger the safety of any person or animal in paragraph (c)(i) with “may”, 
which is considered a less subjective term. 

Subclause (2) replaces paragraph 40D(2)(d) so that it is consistent with the 
change being made to section 20. 

Clause 10 - Section 46 amended 

Subclause (1) removes paragraph (aa) as the requirement to lodge a 
programme of works is included in new Part IVAA. 

Subclause (2) is similar to the amendment to section 40D and assessment of 
potential danger to any person or animal when refilling holes, etc made while 
prospecting. 

Subclause (3) better qualifies the need to prevent damage or injury to 
property or livestock. 

Clause 11 - Section 46A deleted 

The intent of this section is included in new Section 103AW. 

Clause 12 - Section 48 amended 

Subsection 48(b) and (c) are being amended to reflect that the exercise of any 
rights under a prospecting licence is subject to compliance with the approval 
and notice conditions outlined in new section 103AE. 

Clause 13 - Section 52 amended 

The capacity to require the holder of a prospecting licence to lodge security 
for compliance with environmental conditions is being removed from this 
section and re-enacted in section 103AZB. 

Clause 14 - Section 55 amended 

New subsection (5) is being inserted to provide that referral of a retention 
status application to the Minister responsible for reserved land that is affected 
by an existing prospecting licence is not required unless the tenement holder 
has consent to explore within that part of the licence. In some instances a 
prospecting licence holder does not seek consent to access an affected 
reserve and, therefore, the subsequent retention status application also will 
not impact the reserve. 

Clause 15 - Section 55A amended 

“Programme of work” in this section is being replaced with the more accurate 
term “works schedule”, so that there is no further confusion between a 
programme of work application under section 103AD and a works schedule 
imposed by the Minister. 

Clause 16 - Section 56A amended 

Subsection 56A(6)(b) is being amended to reflect that the exercise of any 
rights under a special prospecting licence is subject to compliance with the 
approval and notice conditions outlined in new section 103AE. 



Clause 17 - Section 58 amended 

New subsections are being added to address an anomaly that has arisen with 
processing exploration licence applications. Some applicants have been 
applying for more than one application over the same or substantially the 
same ground, then withdrawing the initial application. This has the effect of 
tying up the ground to the detriment of other applicants. 

The new subsections clarify that this cannot occur unless the Minister agrees 
there are special circumstances for doing so. 

Clause 18 - Section 60 amended 

The capacity to require the holder of an exploration licence to lodge security 
for compliance with environmental conditions is being removed from this 
section and re-enacted in section 103AZB. 

Clause 19 - Section 63 amended 

Subclause (1) removes paragraph (aa) as the requirement to lodge a 
programme of works is included in new Section 103AE. 

Subclauses (2) and (3) are similar amendments to those in section 46 and 
clarify the reason for the requirement to fill holes, etc. and to prevent damage 
or injury to property or livestock as a result of exploration activities. 

Clause 20 - Section 63AA deleted 

The intent of this section is included in new Section 103AW. 

Clause 21 - Section 63A amended 

Reference to new provisions relating to compliance with conditions being 
moved to Part IVAA are being included in section 63A to ensure breach of 
them renders an exploration licence liable for forfeiture. 

Clause 22 -Section 66 amended 

Paragraphs (b) and (c) of section 66 are being amended to reflect that the 
exercise of any rights under an exploration licence is subject to compliance 
with the approval and notice conditions outlined in new section 103AE. 

Clause 23 - Section 69C amended 

New subsection (5) is being added for the same reason as Clause 14 
affecting prospecting licences. The provision is being amended to make it 
clear that a retention status application in respect of an exploration licence 
does not need to be referred to the Minister responsible for an affected 
reserve where the holder has not previously sought consent to access the 
reserve. 

Clause 24 - Section 69D amended 

“Programme of work” in this section is being replaced with the more accurate 
term “works schedule”, so that there is no further confusion between a 
Programme of work application under section 103AD and a works schedule 
imposed by the Minister. 

 



Clause 25 - Section 70F amended 

The capacity to require the holder of a prospecting licence to lodge security 
for compliance with environmental conditions is being removed from this 
section and re-enacted in section 103AZB. 

Clause 26 - Section 70H amended 

Subclause (a) removes paragraph (aa) as the requirement to lodge a 
programme of works is included in new Part IVAA. 

Subclause (b) removes paragraph (a) and replaces it with requirements to 
rehabilitate or make safe any holes, etc. made while exploring for minerals.. 

Subclause (c) removes paragraph (b) and replaces it with a requirement to 
prevent damage or injury to property or livestock. 

Clause 27 - Section 70I deleted 

The intent of this section is included in new Section 103AW. 

Clause 28 - Section 70IA amended 

Paragraph (a) replaces the term “programme of work” in this section with the 
more accurate term “works schedule” so that there is no further confusion 
between a programme of work application under section 103AD and a works 
schedule imposed by the Minister. 

Paragraph (b) revises subsection (2) and updates its drafting and adds new 
subsections (4A) and (4B) expressly dealing with the manner in which 
conditions are to be endorsed on tenements.  New subsections (4A) and (4B) 
are required to continue in force the effect of existing section 70IA(3), which 
now operates by way of reference to section 70I, which is being repealed by 
clause 27. 

Clause 29 - Section 70J amended 

Paragraphs (b) and (c) of section 70J are being amended to reflect that the 
exercise of any rights under a retention licence is subject to compliance with 
the approval and notice conditions outlined in new section 103AE. 

Clause 30 - Section 70K amended 

Reference to new provisions relating to compliance with conditions being 
moved to Part IVAA are being included in section 70K to ensure a breach of 
them renders the retention licence liable for forfeiture. 

Clause 31 - Section 70L amended 

This clause updates a reference to section 70I as a consequence of its repeal 
by clause 27. 

Clause 32 - Section 70O amended 

This clause removes reference to certain defined terms that are no longer 
required as a consequence of the enactment of new Part IVAA. 

 

 



Clause 33 - Section 70P deleted 

The requirement to make guidelines publicly available is removed from this 
Division and is now in the new section 103AM. 

Clause 34 - Section 74 amended 

References to mining proposals in sections 74(1)(ca)(i) and 74(1AA) are 
updated as a consequence of the provisions dealing with mining proposals 
being moved to new Part IVAA. 

Clause 35 -Section 82 amended 

Subclause (1)(a) removes paragraph (ca) as the requirement to lodge a 
programme of works or mining proposal in respect of a mining lease will be 
governed by new sections 103AF and 103AH . 

Subclause (1)(b) removes paragraph (ga) as the review of mine closure plans 
will be governed by new Section 103AT. 

Subclause (1)(c) updates a reference to the relocated provision relating to 
security for compliance with environmental conditions, to ensure that a breach 
of the relocated provision continues to make the leaseholder liable to 
forfeiture.  

Subclause (2) omits paragraph (1b) as it relates only to paragraph (ca), the 
substance of which is being re-enacted in new sections 103AF and 103AH.  
The substance of paragraph (1b) (which exempts mining tenure connected 
with State Agreements from the programme of works and mining proposal 
requirements) will also be re-enacted in those sections. 

Clause 36 - Section 82A deleted 

This section, dealing with the requirement to lodge a mining proposal for 
certain mining leases, is now contained in the new section 103AH. 

Clause 37 - Section 84AA deleted  

This section covered the review of mine closure plans, which is now 
incorporated into proposed new sections 103AJ and 103AK. 

Clause 38 - Section 84 deleted 

Conditions for the prevention or reduction of injury to land will now be 
addressed by new section 103AW. 

Clause 39 - Section 84A amended 

Subclause (1) removes the capacity to require the holder of a mining lease to 
lodge security for compliance with environmental conditions, which is being 
re-enacted in section 103AZB. 

Subclause (2) makes a consequential amendment to subsection (3) to 
remove reference to the deleted subsection (2). 

 

 

 



Clause 40 - Section 90 amended 

Clause 40 revises references in section 90 so that: 

 the existing Mining Act provisions dealing with the referral of certain 
proposals to the Environmental Protection Authority and the 
requirement to lodge of mining proposals continue to apply to general 
purpose leases in the same way as they apply to mining leases; and  

 the proposed new Mining Act provisions relating to low-impact 
activities, environmental management systems and the general 
environmental duty will apply to general purpose leases in the same 
way as they apply to mining leases. 
 

Clause 41 - Section 92 amended 

Section 92 outlines the sections applying to a prospecting licence that also 
apply to a miscellaneous licence. This clause deletes a reference to section 
46A, which is being repealed and allows environmental conditions to be 
imposed.  New section 103AW, which will apply directly to miscellaneous 
licences, will allow environmental conditions to be imposed on those licences 
and other tenement types. 

Clause 42 - Section 96 amended 

Additional section references are included in section 96 to reflect that a 
prospecting or miscellaneous licence may be liable for forfeiture for breach of 
conditions included in Part IVAA. 

Clause 43 - Section 102 amended 

Subclause (1) replaces subsection (1) and removes reference to a “certificate 
of exemption” being granted as there is no longer a requirement to provide 
paper certificates. The provision is also being reworded to provide better 
clarity. 

Subclause (2) adds new subsection (1B) to clarify when an application for 
annual expenditure exemption should be made. 

Subclauses (3) and (4) remove reference to a certificate in line with the 
amendment in subclause (1). 

Subclause (5) deletes subsections (5) to (7) and inserts new subsections (5) 
to (10) dealing with objections to the granting of an exemption and how the 
Warden and the Minister are to conduct any consideration of these objections. 

Clause 44 - Section 102A amended 

This clause amends subsection (1) to reflect that a certificate of exemption is 
no longer required. 

Clause 45 - Section 103 deleted   

This section is not required as a certificate of exemption will no longer be 
issued. 

 

 



Clause 46 Part IVAA added – Environmental management 

This clause inserts new Part IVAA into the Mining Act. The new Part will deal 
with environmental management of mining tenements, including: 

 requiring certain activities to be approved by submitting a programme 
of works or mining proposal (including mine closure plans);  

 allowing certain activities to be carried out without approval, but in 
accordance with prescribed requirements, if they are low-impact 
activities; and 

 providing for conditions to be placed on mining tenements for 
preventing, reducing or remediating environmental harm, and directly 
imposing certain other conditions to do with environmental 
management. 

 

Some provisions of the proposed new Part substantially re-enact other 
provisions of the Mining Act that are being repealed by provisions of this Bill. 
Some new provisions extend and clarify the nature of environmental 
obligations on mining tenements. Some other new provisions allow the 
clearing of native vegetation associated with mining to be approved and 
administered under the Mining Act, consistently with the exemption of those 
activities (by the amendments to the Environmental Protection Act 1986 in 
Part 4) from the native vegetation clearing permit provisions under that Act. 

 

Proposed Division 1 – Preliminary 

Proposed section 103AA Terms used 

This section defines certain terms used in proposed Part IVAA.  

Proposed section 103AB (Object of Part) 

Section 103AB states the object of the proposed Part, which is to support the 
responsible environmental management of mining, including environmental 
rehabilitation and the closure of mines. 

Proposed section 103AC (Low-impact activities) 

Section 103AC enables regulations to be made setting out what is a low-
impact activity.  Mining tenement holders will not need approval under the 
new Part for low-impact activities but instead may carry them out after giving 
the required notice and providing they are carried out in accordance with 
prescribed requirements. 

Proposed section 103AD (False or misleading information) 

This section will make it an offence, with a maximum penalty of $20,000, to 
make a statement or provide information that is false or misleading in a 
document lodged or notice given under the proposed new Part.  

 

 

 



Proposed Division 2 – Programmes of work 

This proposed Division sets out the notification and approval requirements 
applying to prospecting or exploring for minerals and related activities. The 
provisions in the Division impose conditions on mining tenements preventing 
specified activities from being undertaken on particular tenement types until 
the holder has met requirements under proposed Division 4 or 5.  

Proposed section 103AE (Conditions attached to prospecting licences, 
exploration licences and retention licences) 

This section sets out the notification and approval requirements for 
prospecting and exploring, and associated activities, on prospecting licences, 
exploration licences and retention licences.  

It will be a condition of every prospecting licence, exploration licence and 
retention licence that a licensee who proposes to carry out prospecting or 
exploring for minerals, or clear land or use ground disturbing equipment for 
the purposes of prospecting or exploring (a “relevant activity”): 

 if the relevant activity is prescribed as a low-impact activity in 
regulations made under the new Part – the licensee must first either 
give a notice of low-impact activity in accordance with proposed 
Division 5 or have the activity approved by way of a programme of 
works in accordance with proposed Division 4; or 

 if the relevant activity is not a prescribed low-impact activity, the 
licensee must first have the activity approved by way of a programme 
of works in accordance with proposed Division 4. 

It will also be a condition of every licence that a relevant activity approved by 
way of a programme of works must be carried out in accordance with the 
approval. 

Proposed section 103AF (Conditions attached to mining leases) 

This section sets out the notification and approval requirements for exploring 
for minerals (and some associated activities) proposed to be carried out on a 
mining lease. Section 103AH will apply to prescribed mining operations on a 
mining lease. 

It will be a condition of every mining lease that a licensee who proposes to 
explore for minerals, or clear land or use ground disturbing equipment for the 
purposes of exploring for minerals (a “relevant activity”): 

 if the relevant activity is prescribed as a low-impact activity in 
regulations made under the new Part – the licensee must first either 
give a notice of low-impact activity in accordance with proposed 
Division 5, or have the activity approved by way of a programme of 
works in accordance with proposed Division 4; or 

 if the relevant activity is not a prescribed low-impact activity, the 
licensee must first have it approved by way of a programme of works in 
accordance with proposed Division 4. 
 

It will also be a condition of every mining lease that a relevant activity 
approved by way of a programme of works must be carried out in accordance 
with the approval. The new conditions will not apply: 



 if the relevant activity has been approved by way of a mining proposal 
under proposed Division 4; or 

 to a mining lease granted under, or held in connection with, a State 
Agreement. 
 

Proposed section 103AG (Conditions attached to miscellaneous 
licences) 

This section sets out the notification and approval requirements for carrying 
out activities in relation to which a miscellaneous licence has been granted 
that are not prescribed mining operations, and some associated activities (a 
“relevant activity”). [Section 103AI] will apply to prescribed mining operations 
on a miscellaneous licence.   

It will be a condition of every miscellaneous licence that a licensee who 
proposes to explore for minerals, or clear land or use ground disturbing 
equipment for the purposes of exploring for minerals (a “relevant activity”): 

 if the relevant activity is prescribed as a low-impact activity in 
regulations made under the new Part – the licensee must first either 
give a notice of low-impact activity in accordance with proposed 
Division 5, or have it approved by way of a programme of works in 
accordance with proposed Division 4; or 

 if the relevant activity is not a prescribed low-impact activity, the 
licensee must first have it approved by way of a programme of works in 
accordance with proposed Division 4. 
 

It will also be a condition of every miscellaneous licence that a relevant 
activity approved by way of a programme of works must be carried out in 
accordance with the approval. The new conditions will not apply: 

 if the relevant activity has been approved by way of a mining proposal 
under proposed Division 4; or 

 to a mining lease granted under, or held in connection with, a State 
Agreement. 
 

Proposed Division 3 – Mining Proposals 

This Division sets out the notification and approval requirements that apply to 
mining operations and related activities. The provisions in the Division impose 
conditions on mining tenements preventing specified activities from being 
undertaken on particular tenement types until the holder has met 
requirements under proposed Division 4. 

Proposed section 103AH (Conditions attached to mining leases) 

This section sets out the notification and approval requirements for mining 
operations (and some associated activities) proposed to be carried out on a 
mining lease. (Section 103AF will apply to exploring for minerals carried out 
on a mining lease.) 

It will be a condition of every mining lease that a leaseholder who proposes to 
carry out prescribed mining operations, or clear land or use ground disturbing 



equipment for the purpose of carrying out such operations (a “relevant 
activity”): 

 if the relevant activity is prescribed as a low-impact activity in 
regulations made under the new Part – the licensee must first either 
give a notice of low-impact activity in accordance with proposed 
Division 5, or have it approved by way of a mining proposal in 
accordance with proposed Division 4; or 

 if the relevant activity is not a prescribed low-impact activity, the 
licensee must first have it approved by way of a mining proposal in 
accordance with proposed Division 4. 

 

It will also be a condition of every mining lease that a relevant activity 
approved by way of a mining proposal must be carried out in accordance with 
the approval. 

The new conditions will not apply to a mining lease granted under, or held in 
connection with, a State Agreement. 

Proposed section 103AI (Conditions attached to miscellaneous licences) 

This section sets out the notification and approval requirements for mining 
operations (and some associated activities) proposed to be carried out on a 
miscellaneous licence lease. (Section [103AG] will apply to exploring for 
minerals carried out on a miscellaneous licence.) 

It will be a condition of every miscellaneous licence that a licensee who 
proposes to carry out prescribed mining operations, or clear land or use 
ground disturbing equipment for the purpose of carrying out such operations 
(a “relevant activity”): 

 if the relevant activity is prescribed as a low-impact activity in 
regulations made under the new Part – the licensee must first either 
give a notice of low-impact activity in accordance with proposed 
Division 5, or have it approved by way of a mining proposal in 
accordance with proposed Division 4; or 

 if the relevant activity is not a prescribed low-impact activity, the 
licensee must first have it approved by way of a mining proposal in 
accordance with proposed Division 4. 
 

It will also be a condition of every miscellaneous licence that a relevant 
activity approved by way of a mining proposal must be carried out in 
accordance with the approval. 

Proposed section 103AJ (Review of mine closure plans: condition 
attached to mining leases) 

This section replaces repealed sections 82(1)(ga) and 84AA. It imposes a 
condition on every mining lease a mine closure plan (which is a required 
component of a mining proposal) must be periodically reviewed and 
approved, generally within three years of its first submission or most recent 
approval.   



Proposed section 103AK (Review of mine closure plans: condition 
attached to miscellaneous licences) 

This section replaces repealed sections 82(1)(ga) and 84AA and extends their 
application to miscellaneous licences in relation to which a mining proposal is 
required due to the proposed new section 103AI. It imposes the requirement 
for every mining lease to have a mine closure plan (which is a required 
component of a mining proposal). The mine closure plan is required to be 
periodically reviewed and approved, generally within three years of its first 
submission or most recent approval.  

Proposed Division 4 – Programmes of work and mining proposals: 
requirements and approvals 

This proposed Division sets out the administrative and procedural matters 
applying to programmes of work and mining proposals required under 
Divisions 2 and 3. 

Proposed section 103AL (Terms used) 

This section defines terms used in Division 4. 

Proposed section 103AM (Guidelines) 

This section empowers the Director General of Mines to make statutory 
guidelines governing the content of programmes of work and mining 
proposals, setting requirements as to the consultation to be undertaken by a 
mining tenement holder in respect of activities proposed in a programme of 
work or mining proposal, and requiring supporting documents to be submitted 
with a programme of work or mining proposal. 

The section continues in force and expands on the requirements of repealed 
subsections of section 70 and section 70P, and extends them to programmes 
of work. It also allows guidelines to be made in relation to the clearing of 
native vegetation proposed in a programme of work or mining proposal, to 
enable the environmental assessment of clearing on mining tenements 
otherwise than by way of the native vegetation clearing permit requirements of 
the Environmental Protection Act 1986. 

Proposed section 103AN (Requirements as to form and content) 

This section requires programmes of work and mining proposal to be in the 
form, and contain information of the kind, required by guidelines made under 
section 103AM.  It also requires mining proposals to contain mine closure 
plans. 

Proposed section 103AO (Lodging and approving programmes of work) 

This section outlines the requirements for submitting programmes of work and 
substitute programmes of work, and enables a prescribed assessment fee to 
be charged. The ability to prescribe an assessment fee already exists in 
sections 46(aa)(iia), 63(aa(iia), 70H(aa)(iia) and 82(1)(ca(i). It provides for the 
Director General of Mines to approve or refuse to approve activities proposed 
in a programme of work, and sets out the matters to which the Director 
General must and may have regard when so deciding.   

 



Proposed section 103AP (Lodging and approving mining proposals) 

This section outlines the requirements for submitting mining proposals and 
substitute mining proposals, and enables a prescribed assessment fee to be 
charged. The ability to prescribe an assessment fee already exists in section 
82A(2)(ba). The section provides for the Director General of Mines to approve 
or refuse to approve activities proposed in a mining proposal, and sets out the 
matters to which the Director General must and may have regard when so 
deciding.  

Proposed section 103AQ (Matters to be considered when assessing 
programmes of work or mining proposals) 

This section sets out the matters that the Director General of Mines must 
consider when deciding whether or not to approve an activity proposed in a 
programme of work or mining proposal.   

Proposed section 103AR (Director General of Mines may require revised 
programme of work or mining proposal to be lodged) 

This section empowers the Director General of Mines to require a tenement 
holder to submit a revised programme of work or mining proposal in respect of 
an activity previously approved under the new Part if the Director General 
considers the risk of environmental harm from carrying out the activity has 
significantly changed since the original approval was given.   

Proposed section 103AS (Replacement or change of approvals under 
this Part) 

This section allows a subsequent approval to replace or change an earlier 
approval. 

Proposed section 103AT (Lodging reviewed mine closure plans and 
approvals) 

This section provides for the lodgement and approval of a mine closure plan 
following its required periodic review. 

 

Proposed Division 5 – Low-impact activities 

This Division sets out the requirements for carrying out prescribed low-impact 
activities where those activities have not been approved by way of a 
programme of works or mining proposal.  

Proposed section 103AU (Giving notice of low-impact activity and notice 
of completion of low-impact activity) 

This section requires proponents to notify the Director General of Mines when 
a low-impact activity is proposed to be undertaken, and again when the 
activity has been completed. 

Proposed section 103AV (When prescribed requirements for carrying 
out low-impact activities must be followed) 

Under this section, it is a condition of every mining tenement that the 
tenement holder must only carry out a low-impact activity in accordance with 



prescribed requirements in respect of that activity, unless the activity has 
already been approved through a programme of work or a mining proposal. 

 

Proposed Division 6 – Other Conditions 

This Division enables conditions relating to the prevention, reduction and 
remediation of environmental harm to be placed on mining tenements. It also 
imposes conditions for relating to a general environmental duty and requiring 
an environmental management system on mining leases. 

Proposed section 103AW (Conditions for preventing, reducing or 
remediating environmental harm and for other purposes) 

This section allows reasonable conditions to be imposed on a mining 
tenement for the purposes of preventing, reducing or remediating 
environmental harm.  The section substantially re-enacts sections 46A, 63AA, 
70I and 84 of the Mining Act, which are being repealed.  

It will also allow conditions to be placed on a mining tenement on a reserve to 
which section 24 or section 24A applies for purposes related to the statutory 
or public purposes for which the land is reserved or managed. 

Proposed section 103AX (Condition relating to mining operations within 
specified distance of natural surface of land) 

This section allows for conditions be imposed under proposed section 
103AX(1) to prevent mining operations being carried out within a specified 
distance of the natural surface of land. It replaces section 84(2) of the Mining 
Act, which is being repealed. 

Proposed section 103AY (Conditions relating to clearing of native 
vegetation) 

This section provides for the imposition of conditions under proposed section 
103AX specific to the clearing of native vegetation, including the ability to 
apply an offset requirement. 

Proposed section 103AZA (Conditions relating to monitoring and 
reporting of operations and environmental harm) 

This section allows for conditions to be imposed requiring tenement holders to 
monitor operations, analyse monitoring data and report on that monitoring to 
the Director General of Mines. 

Proposed section 103AZB (Security for compliance with conditions for 
preventing, reducing or remediating environmental harm) 

This section allows the Minister to impose a security (bond) on tenement 
holders for compliance with a condition imposed on the tenement under 
section 103AX.  This section substantially re-enacts sections 52(1a) and (2), 
60(1a) and (2), 70F(2) and (3) and 84A(2) and (3) of the Mining Act, which are 
being repealed. 

 

 



Clause 47 - Sections 103AZC and 103AZD inserted 

Proposed section 103AZC will make it a condition of every mining lease and 
miscellaneous licence that the tenement holder must maintain an 
environmental management system in respect of mining operations approved 
under the new Part, and must ensure that the system is kept current.  The 
new condition will not apply to a mining tenement that is granted under or held 
in connection with a State Agreement. 

Proposed section 103AZD will make it a condition of every mining lease and 
miscellaneous licence that the lessee must take all reasonable and 
practicable measures to avoid or minimise the risk of environmental harm 
occurring as a result of mining operations approved under the new Part. 
Where mining operations are carried out in accordance with an environmental 
management system under proposed section 103AZC, the lessee or licensee 
will be taken to have complied with the condition. 

These provisions will be inserted in new Part IVAA two years after the 
commencement of the rest of the provisions in that Part. 

Clause 48 - Section 114B amended 

This clause amends section 114B to make it clear that the obligations 
maintained in force by the section apply where a tenement is partially 
surrendered. 

Clause 49 - Section 126 amended 

Section 126, which contains general provisions relating to securities on 
tenements, is extended to apply to securities imposed by way of proposed 
new section 103AZB. 

Clause 50 - section 156 amended 

Section 156 deals with offences under the Mining Act 1978.  This clause 
revises section 156 to make it an offence to hinder a warden, department 
officer, inspector or other person carrying out functions under the Act. 

Clause 51- Section 158 amended 

Subclause (1) redrafts section 158, which deals with the functions of 
authorised officers and members of the Police Force in respect of requiring 
information about possible unauthorised mining on land.  The amendments 
correct some inconsistencies in the terms used in the section as it is currently 
drafted.   

Subclause (2) removes subsection (5) as it is no longer required. 

Subclause (3) adds new subsection (7) to provide that section 158does not 
limit the effect or operation of any regulations relating to dealing with mining 
without authority or enforcement action that may be taken by inspectors. 

Clause 52 - Section 162 amended 

This section relates to the power to make regulations to support the Act.  
Subclause (1) removes the gender-specific “he” and inserts “Governor”. 



Subclause (2) (a) - (d) set out new regulation-making powers in respect of 
inspectors’ powers.  Specifically, it will be possible to make regulations: 

 relating to inspectors’ powers, including an ability to enter land, give 
directions, undertake enquiries, remove samples, take possession of 
any plant or equipment for examination or testing, take photographs, 
and require any documents; and  

 allowing an inspector to require any person to be interviewed, and 
providing for an interview to be conducted in private in specified 
circumstances;  

 allowing an inspector to give directions to a tenement holder to require 
the tenement holder to develop, revise, deal with matters in and to 
provide information about an environmental management system. 
 

Subclause (2)(e) – (k) enable regulations to be made dealing with the 
resolution of disputes about tenement boundaries, including regulations 
concerning tenement survey dispute resolution and confirming that that pegs 
or other identifying marks on the ground are the primary indicators of a 
tenement’s position. 

Paragraph (g) adds new paragraphs (oa) and (ob) to subsection 162(2) to 
allow regulations to be made requiring a tenement holder to notify the Director 
General of Mines of the occurrence of prescribed incidents relating to 
environmental harm, and to provide environmental reports (which are 
currently Annual Environmental Reports).  

Clause 53 - Second Schedule amended 

This Division inserts a new Division 3 into the Second Schedule of the Mining 
Act 1978 containing transitional provisions consequent on the amendment of 
the proposed new Act. 

Proposed clause 20 – defines “commencement day” for the purposes of the 
new transitional provisions as the day section 46 of that Act (which inserts 
proposed new Part IVAA) comes into operation. 

Proposed clause 21 - provides that conditions imposed for the prevention or 
reduction of injury to land under provisions that are removed or repealed by 
the Amendment Act no longer apply but are taken to be conditions imposed 
under new section 103AW. 

Proposed clause 22 – provides that securities lodged in respect of 
requirements under provisions that are removed or repealed by this 
Amendment Act are taken to be securities lodged in respect of requirements 
under new section 103AZB. 

Proposed clause 23 – has the effect that a programme of work lodged and not 
yet determined, or approved, under provisions that are removed or repealed 
by this Amendment Act are taken to be a programme of work lodged or 
approved under new Part IVAA, as the case may be. 

Proposed clause 24 – has the effect that: 



 a mining proposal lodged under the Mining Act, but not yet determined 
before the commencement date, is taken to have been lodged under 
new Part IVAA; and 

 for six years following the commencement date, an approval given in 
respect of a mining proposal before the commencement date is taken 
to have been given under new Part IVAA. 

 

Part 3 – Mining Legislation Amendment Act 2014 amended 

Clause 54 - Act amended 

This Part amends the Mining Legislation Amendment Act 2014. 

Clause 55 - Section 8 deleted 

This section repeals an amendment to the reference to “prescribed official” in 
some sections of the Mining Act 1978 that was to have been made on the 
commencement of section 8 of the Mining Legislation Amendment Act 2014. 
The need for this amendment has been superseded by the inclusion of new 
Part IVAA into the Mining Act 1978. 
 

Part 4 – Environmental Protection Act 1986 amended 

Clause 56 - Act amended 

This Part amends the Environmental Protection Act 1986. 

Clause 57 - Schedule 6 amended 

This section amends Schedule 6 to the Environmental Protection Act 1986 so 
that when native vegetation clearing is approved under new Part IVAA of the 
Mining Act 1978, it does not require a separate clearing permit under the 
Environmental Protection Act. 

 

Part  5 – Mining Rehabilitation Fund Act 2012 amended 
 

Clause 58 – Act amended 
This Part amends the Mining Rehabilitation Fund Act 2012. 

Clause 59 - Section 3 amended 

A new term of “register” is being added to mean the register kept under the 
Mining Act 1978. 

Clause 60 - Section 12 amended 

Section 12 of the Mining Rehabilitation Fund Act 2012 is amended to make it 
clear that the person liable to pay the mining rehabilitation levy under that Act 
in respect of a mining tenement is the person shown as the holder of the 
tenement on the register on the prescribed day. 

 

 



Clause 62 - Section 15 amended 

Section 15 of the Mining Rehabilitation Fund Act 2012 is amended to make it 
clear that the person required to provide assessment information under that 
Act in respect of a mining tenement is the person shown as the holder of the 
tenement on the register on the prescribed day. 

 

 

 

 

 

 
 




